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The Honorable John W. Bush New I. C. C. Member 


John W. Bush was born at Columbus, Ohio, September 17, 1909. 
He is the son of William Hayden and Esther Brushart Bush. After 
graduation from the Portsmouth, Ohio, High School in 1927, he attended 
Virginia Polytechnic Institute. He graduated in 1931 receiving a B.S. 
degree in Business Administration. 


Mr. Bush began his career in 1932 with the Arkansas Division of 
Standard Oil Company of Louisiana, where he served until 1937. He 
was then associated with his uncle, Mr. T. K. Brushart, as Gasoline 
Distributors in Portsmouth, Ohio, until 1949. 

Known in the community of Portsmouth since his childhood, Mr. 
Bush has been actively interested in civic affairs. He served two terms 
beginning in 1941 as a Member of the City Council, resigning this mem- 
bership to accept the Democratic nomination to Congress from the 6th 
Ohio District, though not elected. 

Mr. Bush founded an organization in 1946 known as the Ohio 
System, Inc., of Portsmouth, Ohio, a tax and accounting firm, of which 
he was President. He served as President of the National Association 
of State Purchasing Officials in 1954. From 1949 to 1957, he was State 
Purchasing Agent for the State of Ohio in the Cabinet of then Governor 
Frank J. Lausche, now senior United States Senator from that State. 
During 1957 and 1958, Mr. Bush was President of John W. Bush, Inc., 
a consulting firm in the broad fields of tax and business. 

Mr. Bush has served as Chairman of the Board, Old Judge Food 
Corporation, St. Louis, Missouri, and as a Member of the Board of Di- 
rectors of R. C. Williams and Company, Inc., a wholesale and institu- 
tional food concern in New York City (American Exchange). 

Governor Di Salle named Mr. Bush Director of Commerce in his 
Cabinet January 12, 1959. He remained in this position until his present 
appointment by President Kennedy to the Interstate Commerce Commis- 
sion to fill the unexpired term of former Commissioner Anthony F. 
Arpaia, who resigned March 15, 1960. This term continues through 
December 31, 1964. 

Mr. Bush was married to the former Mary Elizabeth Van Doren, 
who is deceased. He has two daughters, Mrs. Jan Jennings (Mrs. 
Richard L. Jennings), of Urbana, Illinois, and Miss Emily Bush, who is 
attending the University of Michigan, at Ann Arbor. 

Mr. Bush is a member of the Democratic Party and an Episcopalian. 
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The Honorable William H. Tucker Appointed 
Interstate Commerce Commissioner 


President Kennedy appointed Mr. William H. Tucker, a Democrat, 
as a member of the Interstate Commerce Commission. He took the oath 
of office on April 3, 1961, for a term expiring December 31, 1967, and 
is presently serving as a member of Division 1 of the Commission. 

Commissioner Tucker was born in Boston, Massachusetts, Septem- 
ber 8, 1923. He attended Boston Public Schools and was graduated 
from Roslindale High School in 1941. Following military service, he 
attended Boston University College of Liberal Arts, 1945-47, entering 
the School of Law at Boston University in 1947 under the accelerated 
program. He served as an editor of the Boston University Law Review 
and graduated in 1949, LL.B., cum laude. 

He entered military service in 1942 and served as a parachutist 
in a parachute infantry company with the 505th Parachute Regiment 
of the 82nd Airborne Division. He was overseas from April 1943 to 
September 1945, and received credit for the 82nd Airborne campaigns 
in Sicily, Salerno, Normandy, Holland, Ardennes, and Central Europe. 

He was with the parachute invasion assault groups in the drops at 
Salerno, Normandy, and Holland. During the battle of the ‘‘ Bulge,’’ 
Commissioner Tucker was wounded. He is mentioned in the Cornelius 
Ryan book on Normandy: The Longest Day. He was discharged with 
the rank of Sergeant. 

Commissioner Tucker became a member of the Massachusetts Bar 
in 1949, and has been admitted to practice before the Federal Court, 
United States Supreme Court, and the Interstate Commerce Commission. 
He has been engaged in the practice of law since 1949, and has been a 
practitioner before the Interstate Commerce Commission and other Fed- 
eral and State regulatory tribunals as well as all Courts in Massachusetts. 
He has served as general counsel for municipalities, furniture and paper 
mill companies, as well as corporations engaged in transportation. 

The Commissioner has been active in veterans and civie organiza- 
tions. He was National President of the 82nd Airborne Division in 
1953-54 and Commander of Post No. 102, American Legion, Massachu- 
setts, 1954. He has been active in fund raising for retarded children and 
served as President of the Athol, Massachusetts, Kiwanis Club in 1960. 

In 1959, Commissioner Tucker received an award as the outstanding 
young man in his community from the United States Junior Chamber 
of Commerce area organization. 

Commissioner Tucker has maintained an active interest in aviation. 
He is a licensed private pilot and sport parachutist. In 1959 he repre- 
sented the Commonwealth of Massachusetts at the meeting of the Inter- 
national Parachuting Commission in Paris, France, and was instru- 
mental in bringing to the United States the 1962 World Parachuting 
Championship. He served as Director of the 1960 National Air Rally 
in-Orange, Massachusetts, and is currently a Director of the Parachute 
Club of America, and a member of the National Aeronautic Association. 

Commissioner Tucker is married to the former Caroline E. Aitken 
of Boston, Massachusetts, and has two daughters, Karen and Sandra. 
He resides at 685 Spring Street and is a member of the Methodist Church. 
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Ceremonies Honoring John W. Bush and 
William H. Tucker 


The Interstate Commerce Commissioners, members of the Commis- 
sion staff, members of the Commission’s bar, and guests assembled in 
Hearing Room B, the Commission building, at four o’clock in the after- 
noon of April 3, 1961, to honor former Commissioner John H. Winchell 
upon his retirement from the Commission, and the new Commissioners, 
William H. Tucker, appointed to succeed Mr. Winchell, and John W. 
Bush, filling the unexpired term of former Commissioner Anthony .F. 
Arpaia, who resigned March 15, 1960. 

Chairman Everett Hutchinson, presiding, introduced the following 
guests : 

The Honorable Tom C. Clark, Associate Justice of the United States 
Supreme Court, who administered the oath to Commissioners William H. 
Tucker and John W. Bush; Mrs. John H. Winchell; Commissioner 
Bush’s daughter, Miss Emily Ann Bush; Mrs. William H. Tucker, and 
daughters, Karen and Sandra Tucker; The Honorable James M. Landis, 
Special Assistant to the President; Congressman John Bennett, of 
Michigan ; The Honorable Paul H. Benoit, member of the Massachusetts 
State Senate. 

Former Commissioners J. Monroe Johnson, Judge Richard F. 
Mitchell, Marion M. Caskie, Owen Clarke, Robert W. Minor, Kelso 
Elliott and James K. Knudson; and Chairman of thé Federal Trade 
Commission, Robert E. Freer, were presented by the Chair, as was a 
previous Secretary of the Commission, Honorable George W. Laird. 

The representatives of the Association of American Railroads were 
then introduced, Mr. Dan Loomis, Mr. Thomas Pickett and Mr. Paul 
Marshall. 

From the associations representing the modes of transport regulated 
by the Commission, the Chairman presented : 

Mr. John V. Lawrence, Managing Director, American Trucking 
Associations; Mr. Braxton B. Carr, President, American Waterways 
Operators; Mr. C. E. Huntley, President, American Short Line Railroad 
Association ; Mr. T. A. Bradley, President, Freight Forwarders Institute, 
and its General Counsel, Mr. Giles Morrow, who is also Assistant Gen- 
eral Counsel, U. S. Freight Company; Mr. Gordon C. Locke, General 
Counsel, Association of Oil Pipelines; Mr. Lester J. Dorr, Executive 
Secretary, National Industrial Traffic League; Mr. A. E. Lyon, Execu- 
tive Seecretary-Treasurer, Railway Labor Executive Association. 

The Chairman then continued the presentation with representatives 
of the railroad brotherhoods: 

Mr. A. M. Lampley, Vice President and Legislative Representative, 
Brotherhood of Locomotive Firemen and Enginemen; Mr. Harry See, 
National Legislative Representative, Brotherhood of Railroad Trainmen, 
and Mr. A. H. Chessor. Presented also were Mr. John W. Turner, Legis- 
lative Representative, Brotherhood of Locomotive Engineers; Charles E. 
Kief, Vice President of the Brotherhood of Railway Clerks and accom- 
panying him was Mr. Bailey, and Mr. W. D. Johnson, Vice President 
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and Legislative Representative, Order of Railway Conductors and 
Brakemen. 

Former Commissioner Clyde B. Aitchison was unable to attend 
because of illness and Anthony Arpaia is in Europe. Also expressing 
regrets were former Commissioners J. Haden Alldredge and Dr. Walter 
M. W. Splawn. 

Chairman Hutchinson reviewed former Commissioner Winchell’s 
background which had eminently prepared him for his public service 
with the Interstate Commerce Commission. In bidding him official fare- 
well, the Chairman read a testimonial to the retiring Commissioner from 
his colleagues. The statement included the following: 


* * * Few men achieve the unfailing prominence and good 
humor with which you regularly approached the many difficult 
tasks that come before us. 

These characteristics, together with your wise judgment and 
long experience in transportation matters, contributed substantially 
to the progress that has been made in our regulatory work in recent 
years. * * * Your considerate, friendly manner which endeared you 
to all of us here at the Commission will continue to endear you to 
whatever groups you may be in contact with in the years ahead. 
* * * It seems scarcely necessary here to add an expression of the 
esteem and affection with which we regard you. We hope that you 
already are fully aware of this. 

We do want to express our most sincere wishes for your con- 
tinued good health, happiness and prosperity in the years ahead. 


Mr. Winchell graciously and briefly replied to this tribute in part: 


I am indebted to the present and former members of the Com- 
mission for the privilege of having served with them. 

I am indebted to the members of the Interstate Commerce Com- 
mission’s staff for their able, industrious and efficient help. I recall 
with great pleasure, just to mention a few, the help that I have 
received from Bob Ginnane, Neil Garson, George Hilton, Harry 
Deale, Jack Griffith and Frank Cambron. Time does not permit 
me to name all of the others. 


After personally mentioning his office staff, Mr. Winchell con- 
cluded with: 


I am extremely pleased that President Eisenhower saw fit to 
reappoint me to another seven-year term, which appointment the 
Senate, for obvious reasons, did not approve. I hope that I may 
see you all from time to time. 


Chairman Hutchinson then welcomed the two new Commissioners, 
the senior of whom is John W. Bush, of Ohio. He was appointed by 
President Kennedy to fill the unexpired term of former Commissioner 
Arpaia, which will continue through December 31, 1964. The Chairman 
observed that this Commissioner joins the illustrious company of all 
those since 1887, one-fourth of whom were or are nonlawyers. He said 
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that, including the incoming Commissioners, the total is now 68, 17 
being nonlawyers. Mr. Bush’s activities have been varied, since he has 
been in private industry and has ably served on the staffs of two Ohio 
governors. The Chairman stated that ‘‘In my short acquaintance with 
Mr. Bush, I found him to be most affable, the sort of man who is always 
‘good company.’ We certainly look forward to having him with us.’’ 

The other new Commissioner ‘‘is one of the youngest ever to serve 
in this capacity, but certainly one who appears fully able to have taken 
eare of himself,’’ the Chairman observed as he presented Mr. William 
H. Tucker. Continuing, the Presiding Officer said, ‘‘When I tell you 
that he served as a parachutist in the Army during World War II, 
I believe I should tell you he was only 21 years old when the war was 
over in 1945. 

‘*He had a varied law practice, serving as General Counsel for 
municipalities, furniture and paper mill companies, and corporations 
in the transportation field. Mr. Tucker has continued an active interest 
in aviation as a pilot and sport parachutist. Even so, I know him to be 
the kind of man who has his feet on the ground certainly when it is 
necessary.’’ 

Mr. Harold D. McCoy, Secretary of the Commission, was then asked 
by Chairman Hutchinson to escort Commissioner Bush and Commis- 
sioner Tucker to the Bench for the Swearing-In Ceremony. The oath of 
office was administered by Mr. Justice Clark. 

Commissioner Bush, at the invitation of the Chairman, then in part 
remarked : 


* * * T have given a great deal of thought to the future as a 
member of the august Commission, the Interstate Commerce Com- 
mission. I have pledged to the Senate, to the President, to the 
people of Ohio, to my God and to myself, that I will do the job 
as I believe I can do it, with humility but also with confidence, 
and with firmness. 


Commissioner Tucker followed, commenting in part as follows: 

I certainly share Commissioner Bush’s feeling about the 
momentous aspect of this occasion and I regard it with nothing 
less than the utmost seriousness. 

I would like to enter upon my duties, Mr. Chairman, with a 
note of appreciation and, above all, with a note of dedication. 

I am most appreciative to President Kennedy for giving me the 
opportunity to serve my country in this capacity. I am most appre- 
ciative to my friends and to members of the Commission’s staff and 
to so many other people whom I just met recently who extended 
their thoughts and kindness in the past few months. 

I appreciate very much Mr. Justice Clark coming here today to 
render the oath. I regard it as a distinct honor. 

I should like to say, Mr. Chairman, that I enter these duties 
mindful of the tradition, of the long history of this tribunal. 
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I should like to say, Mr. Chairman, that I hope to embark upon 
my duties with a sense of dedication that will permit me to fulfill 
those duties consistent with the 70-some-odd year history of this 
tribunal and I have every hope and confidence that I can do that, 
with the help of my brothers on the Commission, with the help of 
the public who share with me the desire to be constructive in this 
life of ours as we live day by day. 


At this period in the program, the Commission’s first Managing 
Director, Mr. E. F. Hamm, Jr., was presented by Chairman Hutchinson. 


Mr. Starr Thomas, President of the Association of Interstate Com- 
merce Commission Practitioners, was then recognized by the Commis- 
sion. Mr. Thomas spoke as follows: 


Chairman Hutchinson, Mr. Justice Clark, members of the Inter- 
state Commerce Commission, ladies and gentlemen: 

It is a privilege to be here today and on behalf of the Associa- 
tion of Interstate Commerce Commission Practitioners to join you 
in congratulating Commissioner Bush and Commissioner Tucker 
on their appointment to the Interstate Commerce Commission, the 
oldest and most respected of all the regulatory agencies. 

In these times—when the regulatory agencies and, in fact, the 
very concept of economic regulation by independent bodies exercis- 
ing quasi-legislative and quasi-judicial powers are—in a sense— 
on trial, it is well to remember the great tradition of the Interstate 
Commerce Commission. This Commission is not only the oldest, the 
largest, the most important and the most heavily burdened of these 
agencies—with a workload that is almost staggering—but it is 
possessed of a tradition for fairness, integrity and conscientious 
public service which has been a model for all. This tradition is the 
product of almost three quarters of a century of economic regulation 
and we of the Commission’s bar are intensely proud of it. 

The four thousand members of our Association—and, Commis- 
sioner Bush, we are an Association of lawyers and nonlawyers— 
wish not only to congratulate you and Commissioner Tucker on the 
opportunity for distinguished public service which has been ac- 
eorded you, but we also wish to weleome you as honorary members 
of the Association of Interstate Commerce Commission Practitioners. 

At the same time, we want to pay our respects to John 
Winchell, who has served with honor and distinction on the Com- 
mission and for whom all of us have the warmest and deepest 
personal affection. 

In his service on the Commission, Mr. Winchell has helped 
maintain and in a very real sense has become a part of that fine 
tradition to which I have referred. 

Thank you. 


Included among the guests at this gathering were several ladies 
whom the Chairman recognized, the wife of the Commissioner from 
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Florida, Mrs. Walrath; the Vice Chairman’s wife, Mrs. Murphy; and 
from New York, the wife of former Commissioner from Ohio, Mrs. 
Minor; and his own wife, Mrs. Hutchinson. 

In conclusion, the representative of the Motor Carrier Lawyers 
Association, Boston, Mr. Francis Barrett, Sr., expressed his admiration 
for retiring Commissioner Winchell, and in welcoming the new Com- 
missioners, also said: 


* * * It makes me very happy, indeed, Mr. Chairman and 
others, on behalf of the members of the Motor Carrier Lawyers 
Association and myself, personally to sincerely welcome to the 
Commission’s bench the Honorable John W. Bush of the State of 
Ohio, and the Honorable William H. Tucker of the Commonwealth 
of Massachusetts. 

* * * T notice today and with great pleasure, in this impressive 
rotunda outside these halls of transportation justice the bust of the 
former member of this Commission, the great Joseph B. Eastman, a 
former Massachusetts resident, one of the greatest transportation 
statesmen of all time. His bust is a symbol of the statesmanship 
and the objective that no doubt is the aim of all members and has 
been the aim of all members of this Commission in the past. 

The members of our association and all members of the Com- 
mission’s bar, I am sure, will cooperate with the new members as 
they have in the past with other Commissioners to accomplish the 
best and most equitable results attainable in performing the func- 
tions and the duties imposed in the proper administration of the law. 


The proceedings were brought to a close by Chairman Hutchinson 
voicing his appreciation to Justice Clark for his contribution to the 
ceremony. 











The Interstate Commerce Commission: Model for’ 
the Common Market? + 


By Larso B. MewHinney * 


The almost continuous barrage of criticism of the Federal regulatory 
agencies in recent years by committees of Congress, former agency 
members, the press, and the organized bar, among others, has tended to 
obscure the fact that one of those agencies, the Interstate Commerce 
Commission, may serve as a model for an international regulatory body 
in the field of transportation. 

Thus, while the commissions are defending their reputations, their 
budgets, their regulatory powers and, perhaps, the administrative 
process itself, the ‘‘wise men’’ of the nations of the European Economic 
Community—France, Italy, Western Germany, and the Benelux states 
—are examining the Interstate Commerce Commission, the oldest of the 
independent agencies, to see what it may contribute to the new Common 
Market. They have recognized, in the words of M. R. Guibert, Director 
General of the French National Railways, in an address to the 1959 
Washington Congress of the International Chamber of Commerce, ‘‘the 
advantages which the United States economy has been able to derive 
from the operation of a nonpolitical body, completely impartial as be- 
tween different transport undertakings, whose task of supervision, 
carried on with firmness and flexibility, has proved so valuable.’” 

In early 1958 the Common Market nations undertook the task of 
creating an economic community which would significantly raise the 
standard of living of its members’ citizens and help restore Europe to 
its former position of power and prestige in world affairs. 

The Common Market Treaty, signed in Rome in March 1957, pro- 
vides for sharp reductions in tariff and quota barriers among member 
countries and a gradual coalescence of their national economies into a 
single economic unit. Over the long run, the member nations will sur- 
render much of their national sovereignty to the community. Thus, the 
Common Market may become—if its early steps are successful, as they 
give every sign of being—a close political union as well as an economic 
community. Indeed, statesmen of the stature of Paul-Henri Spaak, 
Robert Schuman, Jean Monnet, and Konrad Adenauer see federation 
as the best hope of a war-weary Europe to prevent a repetition of its 
bitter experience in two world wars. 





+t The opinions expressed in this article are those of the author and have no 
approval or authorization of his —e>, the Interstate Commerce Commission. 

*Mr. Mewhinney, a member of the Interstate Commerce Commission staff 
since 1954, has been with the New York Office of the Bureau of Inquiry and Com- 
pliance since 1956, and is presently Regional Attorney there. A.B. in History, Tufts 
College, 1948, LL.B. University of Virginia Law School, 1951. Member American Bar 
Association, District of Columbia Bar Association, New York State Bar Association. 
For the past three years, he has been on the evening faculty of the Business Ad- 
ministration School, Fairleigh Dickinson University, Rutherford, New Jersey, teach- 
ing transportation courses. 

1 [nternational Chamber of Commerce Document No. 356, Apr. 24, 1959. 
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Such a profound alteration in the governmental and economic struc- 
ture of Western Europe must inevitably cause shifts in the mechanisms 
of government and economic activity. In addition to the gradual aboli- 
tion of tariffs and quotas on the movement of goods among members, the 
treaty calls for a reduction in restrictions on the movement of capital, 
labor, and services, and the elimination of artificial restraints on trade 
through anticartel provisions strongly suggestive of the United States 
antitrust laws. It provides for the establishment of a common agricul- 
tural and fiscal policy and the creation of a fund to cushion the impact 
of economic dislocations caused by the liberalization of trade. 

The Common Market states are thus proposing to compress into a 
short period economic and political changes which in the United States 
progressed over more than a century and a half. Not the least of the 
problems facing them is that of conceiving and carrying out a single 
transport policy, a function which in the United States has largely been 
performed, for nearly half the span of its national existence and under 
a very broad legislative mandate, by the Interstate Commerce Com- 
mission. 

Of the six major regulatory agencies, only the Interstate Commerce 
Commission and the Federal Trade Commission antedate the New Deal 
era of massive intervention in the economic affairs of the United States. 

In the decades following the Civil War, Congress, the states, and 
many local governments made lavish grants of land, money and credit 
to the promoters of railroad construction to encourage building, no small 
part of which found its way into the pockets of the roads’ promoters 
rather than into tracks and roadbed. Many private investors in railroad 
securities were left with worthless stock. Rate discrimination between 
shippers of freight was widely practiced. The farmers particularly— 
unorganized, widely dispersed, and suffering from an acute agricultural 
depression—blamed the railroads for their woes. The temper of the 
western farmers at the time has been called ‘‘dangerously near the point 
where revolutions begin.’’® Tracks were laid which had little or no 
economic justification. The duplication of facilities which today burdens 
some railroads is only one of the consequences of the reckless competition. 
of that expansive era. 

By the middle 1870’s, acting through their state legislatures and 
the Grange, the farmers forced the enactment of state laws fixing rail- 
road rates and prohibiting many of the more objectionable practices of 
the railroads and their promoters. But much of the so-called Granger 
legislation was harsh, punitive, excessively rigid, and ineffective, and by 
1876 virtually all of it had been repealed. In that year, the Supreme 
Court dealt the states another blow in the famous Wabash decision, 
holding that a state could not regulate commerce between states, thereby 
invalidating those state laws which attempted to control railroad prac- 
tices in interstate commerce.’ 

The Wabash decision and the repeal of the Granger laws created 
an immense vacuum of regulation, which remained unfilled until 1887, 


2A. T. Hadley, Railroad Transportation (New York: Putnam’s, -. p. 134. 
8 Wabash, St. Louis & Pacific Railway Co. v. Illinois, 118 U. S. 557 
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when the Interstate Commerce Commission was created by the Act to 
Regulate Commerce. Its establishment marked the first instance of 
‘‘a governmental unit (located outside the traditional departments) 
whose single concern was the regulation of a vital national industry.’”* 
Over the bitter dissent of Justice Field that the legislation was nothing 
more than ‘‘a bold assertion of absolute power by the State,’’ the Su- 
preme Court found the law Constitutional. 

In the 74 years since that first enactment, the Commission has been 
consigned the statutory duties, among many others, of regulating vir- 
tually every form of surface transport, limiting entry of competitors 
into the field, regulating rates to assure reasonable levels, and exercising 
broad control over carrier mergers and consolidations, and the sale of 
their securities. It does so under a Congressional mandate ‘‘to provide 
for fair and impartial regulation of all modes of transportation .. . 
so administered as to recognize and preserve the inherent advantages of 
each .. . all to the end of developing, coordinating and preserving a 
national transportation system by water, highway, and rail...’"> The 
Interstate Commerce Act, as the statute is now known, is the product 
of numerous amendments to the original law, many of them made only 
after repeated suggestions by the Commission itself, which has often 
held the initiative in guiding transport policy. 

The Common Market Treaty incorporates many conceptions which 
are fundamental to United States regulatory experience in the field of 
transport, as it does in other areas, such as antitrust law. It prohibits 
discrimination (the practice of applying different rates for the same 
service according to the identity of the shipper or the origin of the 
goods) as well as preferential rates lower than the carrier’s cost of per- 
forming the service. It also outlaws taxes levied at frontier crossings 
which have the effect of customs duties. 

Many of the provisions of the Treaty are limited, however, by excep- 
tions or escape clauses which are probably inevitable in view of the 
divergent philosophies underlying the domestic transport policies of 
the signatory nations. In some countries, transport is manipulated as 
an instrument of social and economic policy, while in others it is a 
business enterprise run on commercial lines. 

Even in its exceptions, however, the Treaty partakes somewhat of 
United States practice. An exception is provided in the Treaty for the 
special rate requirements of such underdeveloped regions as Sicily; 
perhaps the broadest exemption in the Interstate Commerce Act is that 
which excludes from economic regulation the truck transportation of 
agricultural products, a concession exacted by the farm interests in 1935 
when trucking was first subjected to Federal regulation and stubbornly 
defended against rising attacks since then. 

Among the transport policy problems confronting the managers of 
the Common Market is that of the scope to be permitted to ‘‘transport 
for own account”’ or ‘‘private carriage’’—the transportation by a busi- 
ness enterprise of its own products in its own vehicles. 


1959) rs 4 Schwartz, The Professor and the Commissions (New York: Knopf, 
8'45 United States Code, preceding Sec. 1; 54 Stat. 899. 
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As in the United States, the users of transport in the Common 
Market see private carriage as an indispensable instrument of distribu- 
tion as well as a protection against unreasonably high rates of for-hire 
carriers of all types. The for-hire carriers, particularly railroads, tend 
to see private carriage as the cause of harmful dilution of their own 
traffic, forcing them to apply higher rates on the freight which is not 
diverted. Some American observers attribute the decline in the share 
of the total available freight carried by United States railroads primarily 
to private trucking and only secondarily to the for-hire trucking in- 
dustry. The question of whether private carriage is in fact economically 
sound or whether it persists primarily because it uses facilities supplied 
by the taxpayers is hotly disputed in the United States and may be 
expected to challenge the policymakers of the Common Market. 

Another issue which must eventually be dealt with in the Common 
Market is the extent to which railroads should be permitted to enter the 
field of road transport. The problem is somewhat complicated in Europe 
by the fact that the railroads are government-owned while road transport 
is generally private enterprise; thus issues of policy as to further na- 
tionalization are raised. In the United States, while that particular 
question does not arise, there is increasing pressure to permit the rail- 
roads to enter the trucking business on a large scale. They may do so 
now only on a very restricted basis. Opponents of the plan in the 
United States charge an attempt by the railroads to monopolize trans- 
portation, citing the Panama Canal Act of 1912, in which Congress 
prohibited railroads from controlling competing domestic water carriers 
on the basis of evidence that the railroads were using that control to 
eliminate all water carrier competition. 

The question is a live one in Europe, too, because the railroads seem 
to be increasingly a deficit operation. The International Road Transport 
Union, representing highway carriers, strongly opposes railroad partici- 
pation in road transport, claiming that it threatens the autonomy of 
their industry, while the railroads foresee only improved public service 
and reduced costs. 

Some control over the rate and direction of capital investment in 
transport facilities is contemplated by the Common Market Treaty. 
Among the individual member nations, of course, there has in the past 
been far more intervention by government along those lines than in the 
United States. Nevertheless, the I. C. C. exercises a measure of control 
in such matters. It must approve all mergers and consolidations of 
railroads and large truck carriers, and it must pass upon proposals to 
abandon or build railroad lines and to extend trucking operations. 

When the Interstate Commerce Commission was first established, 
the need for a single national transport policy had already become 
urgent. But unlike Western Europe today, an American ‘‘common 
market’’ and its Federal Government had already been in existence for 
nearly a century. Despite bold efforts to accelerate the pace of economic 
and political unification through the Common Market, the European 
Coal and Steel Community, and Euratom, Western Europe has not yet 
been able to arrive at a detailed common transport policy. This is due 
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in part to the well-known tendency of international negotiations to drag 
on for many years, in part to the divergent domestic policies of the 
participants, and in part to the fact that a number of European coun- 
tries are not members of the Common Market. But remarkable progress 
has been made within the Common Market community. A uniform 
transport policy, and an instrument to carry it out, are being vigorously 
sought. 

The men who are concerned with these challenging issues have 
looked to what one of them has called ‘‘the remarkable achievement rep- 
resented by the Interstate Commerce Commission in the United States.’’ 

Will there be a European Interstate Commerce Commission? 
Perhaps not. But whatever form the unification of Europe’s fragmented 
transport system takes, those who accomplish it will have profited from 
‘‘the remarkable achievement’’ of the I. C. C. and its long experience 
in ‘‘fair and impartial regulation.’’ 








Railroad Piers—Jurisdictional Problem 


By Rosert C. Furness * 


Storm clouds are looming over public wharfingers along the Atlantic 
and Gulf coasts, including those owned, operated, or controlled by the 
railroads. And there is legalistic thunder in those clouds centering 
around jurisdictional distinctions between that of the Interstate Com- 
merce Commission (I. C. C.) and that of the Federal Maritime Board 
(F. M. B.), insofar as the railroad piers are involved. The argument 
is not between the I. C. C. and F. M. B. It is between some railroads 
and F. M. B., that agency asserting regulatory jurisdiction and the 
railroads denying it on the broad ground that they are subject to I. C. C. 
jurisdiction as common carriers subject to the Interstate Commerce Act. 
This is a sad state of affairs because the issue has long been settled by 
F. M. B., I. C. C., and the courts, although unfortunately it is necessary 
to wade through the books to find the answers. 

This tempest in a teapot is stirred up by F. M. B. Docket 816, 
Investigation of General Practices, Charges, Services, Definitions and 
Agreements of Terminal Operators at Atlantic and Gulf Ports, a pro- 
ceeding instituted on the Board’s own motion March 11, 1957. Hearings 
are expected to begin soon. 

Jurisdiction of F. M. B. over marine terminals is defined in section 1 
of the Shipping Act, 1916,! as follows: 


* * * The term ‘‘other person subject to this act’’ means any person 
not included in the term ‘‘common carrier by water,’’ carrying on 
the business of forwarding or furnishing wharfage, dock, ware- 
house, or other terminal facilities in connection with a common 
carrier by water. 


The first thing to note is that the wharf, dock, warehouse or other 
terminal facility (hereinafter called ‘‘piers,’’ for brevity) must be oper- 
ated in connection with a common carrier by water to be subject to 
F. M. B. jurisdiction. Thus, bulk cargo piers specialized in such com- 
modities as coal, grain, ore, petroleum products et cetera transported 
by tramps or privately chartered vessels (as distinct from common car- 
riers by water) are exempt. 

The second thing to bear in mind is that railroad piers are not 
excluded from the definition of ‘‘person’’ in the fifth paragraph of the 
same section which reads: 


* * * The term ‘‘person’’ includes corporations, partnerships, and 
associations, existing under or authorized by the laws of the United 
States, or any State, Territory, District, or possession thereof, or 
of any foreign country. 


* Mr. Furness is a practicing attorney, Washington, D. C. Formerly Hearing 
Examiner with the Federal Maritime Board and the Interstate Commerce Com- 
mission. Maritime Advisor to the Government of the Philippines during 1952 


139 Stat. 728, 46 U. S. C. 801-42 (1958). 
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Even piers owned by the Federal Government or by any State, 
District, or municipality are regulated by F. M. B. 
Section 33 of the Shipping Act, 1916,? provides: 


* * * That this act shall not be construed to affect the power or 
jurisdiction of the Interstate Commerce Commission, nor to confer 
upon the board concurrent power or jurisdiction over any matter 
within the power or jurisdiction of such commission; nor shall this 
act be construed to apply to intrastate commerce. 


So there is no such thing as joint jurisdiction between F. M. B. 
and I. C. C., although the two agencies have many interests in common. 
However, as stated by the Court in Sun Insurance Office v. Be-Mac 
Transport Co., 182 F. 2nd 535, 537, ‘‘Where a common carrier by rail 
undertakes for itself to perform an entire service of transportation 
from point of origin to destination, it has long been settled that all those 
employed by it to carry out the transportation are to be deemed its 
agents.’’ In such situations the I. C. C. has jurisdiction over the par- 
ticipating wharfinger as agent of the railroad whether or not the 
wharfinger is owned or operated by the railroad. The wharfinger be- 
comes a carrier by rail, not regulated by F. M. B. but by I. C. C. 


Decisions—Shipping Act, 1916 


California v. United States, 320 U. S. 577, decided that F. M. B. 
has jurisdiction over state and municipally owned wharfingers. Cer- 
tainly a railroad pier enjoys no more immunity from Federal regulation 
than a state or municipal pier. 

United States v. American Union Transport, 327 U. 8S. 437, holds 
that the ruling in the California case would include a fortiori privately 
owned independent businesses of the same type. 

Wharfage Charges and Practices at Boston, Mass., 2 U. S. M. C. 
245, involved respondent Boston & Albany Railroad, Boston & Maine 
Railroad, and the New York, New Haven & Hartford Railroad Company 
piers at Boston. None raised the question of jurisdiction. 

Philadelphia Ocean Traffic Bureau v. Philadelphia Piers, Inc., 
1 U. S. M. C. 701, involved respondents Baltimore & Ohio Railroad 
Company, Pennsylvania Railroad Company and Reading Company as 
owners or operators of railroad piers. They raised the point of juris- 
diction and at page 702 the Maritime Commission said: ‘‘ Defendants, 
to the extent they own or operate wharves and piers in connection with 
interstate or foreign water-borne commerce wholly exclusive of rail 
transportation, are ‘other persons’ subject to the act as defined in 
section 1 thereof.’’ 

Status of Carloaders and Unloaders, 2 U. S. M. C. 761 (1946) does 
not involve railroad piers but is a comprehensive decision analyzing the 
jurisdictional aspects of handling rail freight on steamship and munici- 
pal piers at San Francisco, and it shows the line of demarcation between 


246 U. S. C. 832. 


3 The United States Maritime Commission (U. S. M. C.) was a predecessor 
of F. M. B. See Reorganization Plan No. 21 of 1950, 64 Stat. 1273. 
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F. M. B. and I. C. C. jurisdiction in that field of operations. The 
following excerpts from the decision speak for themselves: 


[Page 764:] The railroads perform no car-servicing work on 
earload freight at the piers. Ordinarily, the obligation to load or 
unload carload freight is upon the shipper. Pennsylvania Railroad 
Co. v. Kittanning Iron & Steel Mfg. Co. (1920), 253 U. S. 323. 
However, the railroads, for competitive reasons absorb all or a part 
of car-servicing costs—on traffic originating east of the Rocky Moun- 
tains for shipment on through export bill of lading, and on certain 
local traffic originating west thereof. 


[Page 764:] The jurisdictional question. The first obstacle to 
the jurisdiction of the Maritime Commission over respondents is 
section 33 (supra) of the Shipping Act. It provides that the Mari- 
time Commission cannot exercise concurrent jurisdiction over any 
matter within the power and jurisdiction of the Interstate Com- 
merce Commission. 


[Page 765:] Car-servicing work is within such power and 
jurisdiction (1) when performed by a rail or water carrier subject 
to the Interstate Commerce Act because ‘‘transportation’’ as defined 
in that Act embraces carloading (Railroad Retirement Board v. 
Duquesne Warehouse Co. (1946) 66 S. Ct. 238); and (2) when 
livestock is loaded or unloaded by public stockyards, by virtue of 
section 15(5) of that Act. Union Stock Yard and Transit Company 
v. United States (1939), 308 U. S. 213. Also within such control 
is the matter of absorptions or allowances of carloading charges 
made by subject carriers. Under no other circumstances does the 
Interstate Commerce Act appear to apply to the business of car 
servicing. Indeed, the Interstate Commerce Commission has re- 
peatedly refused to assert further jurisdiction. Wharfage, Han- 
dling and Storage Charges at Municipal Terminals (1920), 59 
I. C. C. 488; Handling Charges at Louisiana Ports (1921), 61 I. C. C. 
379 ; Livestock Loaded and Unloaded at Chicago (1935) 213 I. C. C. 
330; Jacksonville Port Association v. Alabama etc. Railroad, 263 
L &..& 3a. 

[Footnote 11, page 765:] In 59 I. C. C. 488, the Interstate 
Commerce Commission found that a municipal water terminal was 
not a common carrier subject to the Interstate Commerce Act and 
ordered its handling and storage charges stricken from the files of 
the Commission. In 61 I. C. C. 379, that Commission, in authorizing 
rail carriers to increase handling charges at New Orleans, pointed 
out that lower contract rates of certain private contractors were 
available to carriers and shippers. In 213 I. C. C. 330, the Com- 
mission said: ‘‘We do not entertain the view that every terminal 
agency, performing for the railroads some service falling within the 
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definition of ‘transportation’ contained in Section 1(3) could, or 
should, be held to be a common carrier subject to the act.’’ 


[Page 765:] The remaining respondents, if they are ‘‘other 
persons,’’ are not ‘‘common carriers by water’’ subject to the Inter- 
state Commerce Act because the repealing provisions of the Trans- 
portation Act of 1940 !* preserved the jurisdiction of the Maritime 
Commission over ‘‘other persons.’’ Status of Wharfingers (1941), 
251 I. C. C. 613. 

[Footnote 12, page 765:] Section 320 (b) (3) of the Transpor- 
tation Act of 1940 (46 U. S. C. 801) provides that nothing in the 
repealing provision shall be construed to repeal ‘‘the provisions of 
the Shipping Act, 1916, as amended, insofar as such Act provides 
for the regulation of persons included within the term ‘other person 
subject to this Act,’ as defined in such Act.’”* 


Summary 


It follows from the above-cited authorities that: 

1. F. M. B. has regulatory jurisdiction over railroad piers as to 
rates, charges, rules, regulations and practices for all public wharfinger 
facilities and services furnished all cargoes handled in connection with 
common carriers by water engaged in interstate or foreign commerce. 

2. I. C. C. has no regulatory jurisdiction over railroad piers as 
public wharfingers, but does have jurisdiction insofar as their rates, 
charges, rules, regulations, and practices become factors of rates or 
charges for linehaul railroad transportation. 

3. In other words, F. M. B. has the exclusive power to determine 
the lawfulness of all wharfinger rates, charges, rules, regulations and 
practices such as wharfage, handling, carloading, free time, dockage, 
storage, et cetera, under the Shipping Act, 1916, whereas I. C. C. has 
exclusive jurisdiction to determine the lawfulness of such rates and 
charges only to the extent that they may be absorbed out of, or added to, 
linehaul railroad transportation charges which shippers or receivers pay 
to the railroad. 





4 This proviso now appears in section 320 (b)(3) of the Interstate Commerce Act. 











President Kennedy’s Message to the Congress— 
Regulatory Agencies 


In a special message to the 87th Congress on April 13, 1961, Presi- 
dent Kennedy set forth several proposals on responsibilities of the regu- 
latory agencies and individual members, reduction in delays in disposi- 
tion of agency proceedings, and announced the establishment of an 
Administrative Conference of the United States. The President’s 
message follows in its entirety : 


THE WHITE HOUSE 
SPECIAL MESSAGE ON REGULATORY AGENCIES 
To THE CONGRESS OF THE UNITED STarTsEs: 
I. Introduction 


The discharge by the regulatory agencies of this Government of the 
responsibilities that the Congress has placed upon them must be a con- 
stant and continuing concern of both the Congress and the President. 
The responsibilities with which they have been entrusted permeate every 
sphere and almost every activity of our national life. Whether it be 
transportation, communications, the development of our natural re- 
sources, the handling of labor-management relationships, the elimina- 
tion of unfair trade practices, or the flow of capital investment—to take 
only a few examples—these agencies and their performance have a pro- 
found effect upon the direction and pace of our economic growth. If it 
is in the public interest to maintain an industry, it is clearly not in the 
public interest by the impact of regulatory authority to destroy its 
otherwise viable way of life. Furthermore, the industries subject to 
their jurisdiction are intertwined with our national defense to such a 
degree that the health of these industries can well be regarded as an 
index of both our strength and our power to survive. Thus the capacity 
of these regulatory agencies to meet their responsibilities, and the ef- 
ficiency with which they dispatch their business, become a subject of 
tremendous significance to the entire nation. 

A. The Responsibilities of the Congress. Both the Congress and 
the President have a continuing duty to be watchful with respect to the 
activities of the regulatory agencies. The Congress must see that the 
statutes under which the agencies are organized and under which they 
operate adequately set forth the goals that the Congress seeks to achieve. 
These statutes should neither place responsibilities upon agencies beyond 
the practical limits of administrative action, nor couch their objectives 
in such indecisive terms as to leave vast areas open for the free play 
of agency discretion. The Congress also has the final responsibility to 
determine from time to time the extent of the influence that these agen- 
cies should exert, whether their authority should be withdrawn from 
or curtailed in one field or extended to and expanded in another. In 
addition, the Congress has a rightful concern with both the organiza- 
tion of the regulatory agencies and the fairness and efficiency with 
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which they dispatch their business. Finally, inasmuch as the funds for 
their operations must be appropriated by the Congress, an intimate 
knowledge of their operations must be acquired if this function is to be 
discharged intelligently. 

Invaluable hearings and investigations have been carried on by the 
Congress over the years, particularly in recent years, illuminating weak- 
nesses in administration and the intrusion of practices that have under- 
cut those standards of fairness and impartiality that the nation rightly 
expects its government to maintain. Congressional oversight is thus a 
spur to the formulation and enactment of necessary remedial measures. 

B. The Responsibilities of the President. The President also has 
his responsibilities with respect to the operation of these agencies. In 
addition to a constitutional duty to see that the laws are faithfully exe- 
cuted, and other inherent Executive powers, it is his duty to staff the 
regulatory agencies, granted to him, with men and women competent 
to handle the responsibilities vested in them and dedicated to the goals 
set forth in the legislation they are appointed to implement. The Presi- 
dent, moreover, is charged in many instances by the Congress with the 
specific responsibility of removing agency members for misfeasance, in- 
efficiency or the neglect of duty. Coupled with this is the discretionary 
exercise of his duty to reward faithful public service by the reappoint- 
ment of agency members, which requires him to form opinions as to the 
capability of his or his predecessor’s appointees to handle the affairs 
that the Congress has entrusted to them. In short, the President’s re- 
sponsibilities require him to know and evaluate how efficiently these 
agencies dispatch their business, including any lack of prompt decision 
of the thousands of cases which they are called upon to decide, any fail- 
ure to evolve policy in areas where they have been charged by the Con- 
gress to do so, or any other difficulties that militate against the perform- 
ance of their statutory duties. 

This does not mean that either the President or the Congress 
should intrude or seek to intervene in those matters which by law 
these agencies have to decide on the basis of open and recorded evidence, 
where they, like the judiciary, must determine independently what con- 
clusion will best serve the public interest as that interest may be defined 
by law. Intervention, if it be deemed desirable by the Executive or the 
Congress in any such matter, must be as a party or an intervenor in the 
particular proceeding; and such intervention should be accorded no 
special preference or influence. 

C. The Need for Improvement. I have long felt that too little 
attention has been given to the overall operation of these agencies by 
the President, and that too little cooperation between the Congress and 
the President has characterized the discharge—each in their respective 
roles—of their appropriate responsibilities with regard to the operation 
of these agencies. This cannot continue. For it is now clear that some 
advance in the methods by which the regulatory agencies dispatch their 
business is essential if they are to become, as Congress originally in- 
tended, effective aids to the growth of our private enterprise system. 











I. C. C. PRACTITIONERS’ JOURNAL 





For these agencies are not merely regulatory; they are designed to 
further the expansion of certain facets of our economy, as well as the 
basic tenets that underlie our system of private enterprise. Delays in 
the disposition of agency business, and the failure to evolve, other than 
by a slow case-by-case method, policies essential for our national growth 
seriously handicap their effectiveness in meeting this function. 

In certain areas, where large subsidies are involved, such as ship- 
ping and aviation, this promotional function is apparent. But it also 
underlies their regulatory activities. In the banning of unfair labor 
practices or the designation of employee representatives, the National 
Labor Relations Board seeks to uphold the right of collective bargain- 
ing—a right upon which we, as a nation, base our hopes for peaceful and 
satisfactory labor-management relationships. In the banning of prac- 
tices that characterized our security markets in the nineteen twenties, 
the Securities and Exchange Commission is more than merely regula- 
tory ; it seeks, by its emphasis upon fair dealing, to achieve a saner and 
sounder outflow of savings into investment. In the banning of monopo- 
listic and unfair trade practices, the Federal Trade Commission seeks 
to defend those fair trade practices which are necessary for the promo- 
tion of our system of private competitive enterprise. 

D. The Caliber of Appointed Personnel. No amount of reorgani- 
zation or new procedures can be effective without, or substitute for, high 
quality personnel in charge of these agencies. No other single step can 
accomplish as much. In the past three months I have had the oppor- 
tunity to bring to many of these agencies men whom I believe are both 
competent to handle their complex affairs and dedicated to their statu- 
tory aims. The Senate of the United States has cooperated in this effort. 
I shall continue to pursue that policy as the occasion demands, drawing 
from within and without the Government men of competence and imagi- 
nation, who are anxious to further the ideals and goals that the Congress 
has formulated. 

E. Coordination of Regulatory Action. Before turning to a more 
specific catalog of our administrative ills and suggestive remedial de- 
vices to cure them, there is one particular problem in this area that 
demands the attention of both the Congress and the President—namely, 
the lack of coordination of regulatory practices. This stems from the 
fact that the origin of most of our agencies arose out of the practices 
or the needs of a particular industry. The monopolistic position held 
by the railroads at the turn of the century brought the Interstate Com- 
merce Commission into being and successively armed it with growing 
powers. The limitations of the radio spectrum and of our air space 
called for the creation of the Federal Communications Commission, the 
Civil Aeronautics Board and the Federal Aviation Agency. The necessi- 
ties of maintaining an American flag merchant marine for the national 
defense and the promotion of commerce form the basis for the existence 
of the Federal Maritime Board. 

This history has in many instances resulted in a compartmentaliza- 
tion of regulatory activities—the tendency of each agency to consider 
only a single industry, or even a single part of an industry. This is 
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wrong. The emphasis must now in the national interest be placed upon 
the health and the practices of a series of industries, rightfully competi- 
tive but which—from a national standpoint—must be viewed as a whole. 
The problem of mass metropolitan transportation is not merely that of 
the railroads, but of highways and busses, of housing and even of heli- 
copters. The Transportation Act of 1940 sought, so far as surface trans- 
portation was concerned, to describe as a goal a national policy that 
would give each method of transportation its appropriate role in our 
economy. It is disturbing, however, to note that, for example, our com- 
mon carrier inland waterway traffic, our Great Lakes traffic, our inter- 
coastal and coastal traffic have been withering away, at a pace far more 
rapid than appears desirable in the light of the low-cost nature of this 
method of transportation and its potential role in the event of war. Of 
course, no method of transportation should outlive its useful life ; but the 
absence of a firm and comprehensive policy as to what role, if any, exist- 
ing methods should play in our national economy actually is a policy in 
itself. It is a policy, as a Senate Subcommittee only recently observed, 
of unrestrained and destructive competition guided by private interests 
rather than that of the public as a whole. 

In broad areas where the interdependence of industries is appar- 
ent, and where we have assumed regulatory functions over all or a por- 
tion of them, new and careful articulation of our regulatory efforts is 
essential. For the pattern now is increasingly one of fragmentation of 
treatment rather than articulation. Economic effort encouraged by one 
agency may find discouraging treatment by another. Iron curtains are 
drawn between agencies operating in the same general area. Their con- 
cern is only with the particular segment of the industry over which they 
have been given jurisdiction, rather than its interrelation to the whole. 
Indeed, a lack of cooperative effort often characterizes divisional efforts 
within a single agency. To correct these regulatory imbalances calls 
for the shaping of attainable goals and the cessation within agencies 
and among agencies of jurisdictional strife. Both the Congress and the 
President can and should play a part in this effort. 

I have already initiated programs in the field of aviation to frame 
the goals we should set for ourselves for this decade. The attainment of 
these goals will involve careful, detailed and foresighted coordination 
on a large scale within the Government and several of its agencies. 
Similarly, a coordinated effort is underway to provide a better method 
for the allocation among governmental and nongovernmental users of 
the radio spectrum, and to improve the regulation over the method of 
their use. In the field of surface transportation, efforts are being made 
to work out positions that the administration as a whole should take 
towards the many remedial measures that have been and are being sug- 
gested with respect to its ills. The results of all these efforts will natur- 
ally be put before the Congress with such recommendations as they may 
contain. 
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ll. Sharpening of Agency Responsibility 


A. The Responsibility of the Chairman. But all this is not enough. 
It is essential, first of all, for both the Congress and the President to fix 
responsibility for the overall operation of an agency on an individual 
rather than on a group or a committee where responsibility can too 
easily be dissipated. A movement, now demonstrably valuable, was 
initiated in this respect by a series of reorganization plans proposed by 
President Truman in 1950. These plans sought to focalize responsibility 
within the agencies themselves by giving broad managerial powers to the 
chairman of each agency and in turn holding that chairman responsible, 
not with respect to his tenure as a member of that agency, but with 
respect to those managerial powers that attach to his authority as chair- 
man. Nothing in these plans impinged upon the ability of the members 
of the agencies to act independently with respect to controversies that 
might be before them for decision, or to participate freely and inde- 
pendently in the shaping of policies that the agency as a whole might 
seek to pursue. They did, however, pinpoint for the industries subject 
to their jurisdiction, for the President and for the Congress and the 
Nation the managerial competence displayed by the agency under the 
guidance and leadership of its chairman. 

These reorganization plans of the 1950’s did not succeed in covering 
all the agencies. Too little authority, moreover, was granted to most 
agency chairmen. I urge that the chairman’s role be more clearly de- 
fined and his responsibility fixed in every agency. Each chairman 
should be charged with the authority to staff the agency, subject, of 
course, to civil service requirements, and, in the important posts, to the 
advice and consent of his colleagues. Each chairman should be made 
responsible, subject to statutory requirements, for the form of his 
agency’s organization, so as to enable it effectively to dispatch the busi- 
ness before it. It should be his business to review its budget estimates 
and subsequently to distribute appropriated funds according to major 
programs and purposes. In the performance of these managerial duties 
the chairman should be responsible to the President and serve as chair- 
man at his pleasure, as is explicitly provided with regard to several of 
the major agencies. 

This centralization of responsibility for the managerial functions of 
the agency will significantly further their ability to deal with the busi- 
ness before them, and better enable both the President and the Congress 
to reach more informed judgments with respect to the effectiveness with 
which an agency pursues its designated programs, and the most wise 
and efficient use of its personnel. As a first step I shall shortly send to 
the Congress a series of recommendations which will carry out this 
concept. 

B. Responsibility for Agency Decisions. One internal adminis- 
trative device, capable of being immediately adopted by every regulatory 
agency and already adopted by four important agencies, three since the 
beginning of this year, needs still wider adoption. This is the practice 
of assigning to individual agency members the responsibility of being 
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individually responsible for the formulation of the rationale underly- 
ing important agency decisions, its quality and its release to the public 
under the individual member’s name. The practice of rendering anony- 
mous decisions, which has hitherto generally prevailed, has served as a 
means of escaping precision and responsibility. When the actual source 
of the opinion is unknown save only that it is issued in the name of the 
agency, it not only impairs its value as a precedent, but also makes for 
that very dissipation of responsibility that we are trying to reduce in 
our administrative action. 

Fortunately, from the beginning of American law, our judges as- 
sumed an individual responsibility for uttering the bases which under- 
lay their decisions. This practice has made not only for conscientious- 
ness in undergoing the travail of decision, but has invited examination 
of each proffered brick that would seek a place in the structure of our 
law. The adoption of this practice by the regulatory agencies would, in 
my opinion, tend to develop the law that they administer, as well as be a 
continual challenge to each agency member to make his contribution to 
the advancement of administrative justice. I am requesting a wider 
adoption of this practice. 


lll. The Reduction of Excessive Delays and Workloads 


A. Allocation of Agency Activities. The reduction of existing 
delays in our regulatory agencies requires the elimination of needless 
work at their top levels. Because so many of them were established in 
a day of a less complex economy, many matters that could and should 
in large measure be resolved at a lower level required decision by the 
agency members themselves. Even where, by the force of circumstances, 
many of these matters are now actually determined at a lower level they 
still must bear the imprimatur of the agency members. Consequently, 
unnecessary and unimportant details oceupy far too much of the time 
and energy of agency members, and prevent full and expeditious consid- 
eration of the more important issues. 

The remedy is a far wider range of delegations to smaller panels of 
agency members, or to agency employee boards, and to give their deci- 
sions and those of the hearing examiners a considerable degree of final- 
ity, conserving the full agency membership for issues of true moment. 
Such delegation would not be an abnegation of responsibility if the 
agency retained a discretionary right of review of all such decisions, 
exercisable either upon its own initiative or upon the petition of a party 
demonstrating to the agency that the matter in issue is of such sub- 
stantial importance that it calls for determination at the highest agency 
level. (Nothing in such a procedural change would, of course, disturb 
the existing rights of a party to seek judicial review of administrative 
action. ) 

A similar procedure—the petition for certiorari—succeeded in 
clearing up the overburdened docket of the Supreme Court of the United 
States when it was evolved by the Congress in the Judiciary Act of 1925. 
Some progress in this direction has already been made by the Interstate 
Commerce Commission in the past two months, which has delegated to 
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intra-agency boards some 18,000 matters which otherwise would have 
required the attention of a Commissioner, a panel of that Commission, 
or the Commission as a whole. But more progress in this agency and 
other agencies can be made if such a program is supported by concrete 
measures. I shall shortly submit a series of such measures to the 
Congress. 

B. The Federal Power Commission. One situation, however, is 
not amenable to this general treatment. This is the condition that exists 
in the Federal Power Commission. In that Commisison some 4,000 rate 
increases by independent natural gas producers and pipe lines are pend- 
ing and are still unresolved. Under the existing law, these rate increases 
are suspended but nevertheless go into effect within six months after 
their filing, subject to the provision that such sums as are collected in 
excess of the rate ultimately found to be reasonable are to be refunded 
to the consumer. This incredible backlog of cases, consisting frequently 
of rate increases piled upon rate increases, involves hundreds of mil- 
lions of dollars deemed ultimately refundable to the consumer. Indeed 
the annual amount of rate increases so suspended is over $500,000,000. 
The total amount of rates collected pursuant to such increases is well 
over one billion dollars. 

This situation is paralleled by another just as serious. Under exist- 
ing procedures and methods for processing applications for pipeline con- 
struction, some 193 applications, proposing construction of 5,761 miles 
of pipeline at a total estimated cost of some $850,000,000 were pending 
before the Federal Power Commission as of the end of February 1961. 
It is not to be assumed that all these applications would be granted; 
but it can safely be assumed that more prompt handling of these mat- 
ters would release hundreds of millions of dollars for construction, giv- 
ing substantial employment throughout the country and making firm 
commitments out of orders for materials that are now merely contingent 
—orders that in turn would provide jobs for men and women in mills, 
factories and foundries. 

(1) Exemptions. The cause and cure of this administrative log 
jam—directly responsible for the exclusion of millions of dollars of con- 
struction funds from our economy and potentially responsible for an 
inordinate rise in the price of natural gas—go far beyond the organi- 
zation and procedures of the F. P. C. I urge the Congress to enact new 
legislation reducing the Agency’s workload in the natural gas area in 
two ways: 

—The Commission should be authorized to exempt from rate regu- 
lation up to 100% of the small individual producers of natural gas 
(under two billion cubic feet per year) whose sales in interstate com- 
merce to pipelines account for but 10 per cent of the total. The price 
which the small producers can charge must of necessity be generally in 
line with those of the larger producers, and thus they cannot individu- 
ally affect the general level of prices to the consumer. Such a step must 
be followed up in the Commission by a vigorous handling of all rate 
cases in the remaining area of jurisdiction, involving hardly more than 
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270 producers but affecting some 90 per cent of our natural gas 
production. 

—With respect to the processing of pipeline construction permits, 
the Commission should be authorized to exempt from all or part of its 
procedures up to 100% of those applications by interstate pipeline com- 
panies which seek merely to enlarge, extend or replace existing facili- 
ties for the benefit of existing customers only, whenever it is assured 
that its action will not impair the preservation of reserves necessary 
to supply those consumers, or permit the indiscriminate invasion of one 
supplier’s territory by another. 

The formulation of these standards will require creative imagina- 
tion; but the alternative is to defend bureaucracy for bureaucracy’s 


e. 

(2) Additional Members. I also urge, because of the crucial situa- 
tion in the Federal Power Commission, the increase of that Commission 
by the addition of two members. Normally, increasing the members 
of an agency adds little to its efficiency and may instead only handi- 
cap its function. But the situation in the Federal Power Commission 
is unique. That Commission possesses on the one hand jurisdiction over 
electric power projects and, on the other, under a wholly separate statute 
—the Natural Gas Act—jurisdiction over the production and transmis- 
sion for sale in interstate commerce of natural gas. The techniques nec- 
essary for the handling of problems in the fields of electric power and 
natural gas are different. An understanding of one industry does not 
guarantee a background for dealing with the other. And the chaos and 
delay now characterizing the gas regulation field may soon increase in 
the electric power area, where in the coming years the problems sur- 
rounding the future of hydro-electric generation will call for reap- 
praisal and hence for added attention. 

With the addition of two more members and the clear discretion to 
allocate or delegate decision-making to smaller panels as previously men- 
tioned, the Commission’s flexibility would be greatly increased. For 
example, the Chairman could establish three panels of two other mem- 
bers and himself, two working with gas and one with electricity or, one 
panel of three members could work in one area, while another panel of 
three covered the other, freeing the Chairman for administrative mat- 
ters. Provision should also be made for the handling of the lesser 
matters coming before that Commission by single commissioners, hearing 
examiners and employee boards, subject always to the right of the Com- 
mission as a whole in its discretion to review any decision. 

C. Protection of Consumers. In its hearings the Senate Subcom- 
mittee on Administrative Practice and Procedure has called attention to 
the inadequacy of consumer protection in those cases where a requested 
rate increase goes into effect subject to its subseqeunt approval by the 
regulatory agency, with a return to the consumer of any amounts later 
determined to be in excess. Where these requests are overstated the 
consumer is required to furnish to the utility the very capital on which 
he is also required to provide the return, the utility’s credit standing is 
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damaged by such a large contingent liability, and the actual return to 
each individual ultimate consumer is often impractical, if not impossible, 
of achievement. 

I, therefore, strongly endorse the Subcommittee’s informal recom- 
mendation to give increased authority to the Federal Power Commis- 
sion and to any other regulatory agency where this is a major problem, 
to make sure that any excess rate which is ultimately disallowed will be 
returned to the consumer—particularly the power to require the deposit 
of any such collections in escrow until the rate is finally approved. 


IV. The Improvement of Administrative Procedures 


A. An Administrative Conference. This Nation has had 15 years 
of experience under the Administrative Procedure Act of 1946. That 
Act sought to achieve standards of due process and fairness in the 
handling of controversies before the regulatory agencies both with re- 
spect to adjudication and the issuance of regulations. That aim natur- 
ally should be maintained and refined. A large amount of work pointed 
toward objectives of this nature has been undertaken by the legal pro- 
fession and by various commissions, as well as by committees of the 
Congress. 

The process of modernizing and reforming administrative pro- 
cedures is not an easy one. It requires both research and understand- 
ing. Moreover, it must be a continuing process, critical of its own 
achievements and striving always for improvement. Judicialization— 
the method of determining the content of a controversy by processes 
akin to those followed by the judiciary—may well be the answer in many 
cases. But new procedures for the analysis of facts, based upon more 
informal methods and mobilizing the techniques of other disciplines, can 
be the answer in other cases, provided always that the fundamentals of 
due process of law are maintained. There can be no single set of con- 
elusive and abiding formulas appropriate for the effective dispatch of 
all the diverse and ever-changing issues that these agencies are called 
upon to resolve. 

It is for this reason that I have today issued an Executive Order 
calling at the earliest practicable date an Administrative Conference 
of the United States, to be organized and headed by an illustrious jurist 
and a distinguished council of lawyers and other experts from the Ad- 
ministrative agencies of this government, the bar, and university facul- 
ties. This council will consider the questions I have discussed, along 
with the desirability of making this Conference, if it proves itself, a 
continuing body for the resolution of these varied and changing pro- 
cedural problems. 

Meanwhile its organization can under the Executive Order be 
largely modeled upon the judicial Conference of the United States 
ereated in 1922, which has been effective in unifying the judicial sys- 
tem of the United States and modernizing its procedures. Like that 
Conference, it should bring together the leading members of our regu- 
latory agencies, outstanding practitioners, scholars and other experts. 
It can meet under the leadership of its Chairman and Council, and con- 
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sider and propose changes in administrative procedure and organization 
that will make our regulatory processes more effective. It will be pro- 
vided through the Department of Justice with a Secretariat, enabling it 
to become a day-by-day forum for concern with our many administrative 
problems. 

The results of such an Administrative Conference will not be im- 
mediate but properly pursued they can be enduring. As the Judicial 
Conference did for the courts, it can bring a sense of unity to our admin- 
istrative agencies and a desirable degree of uniformity in their pro- 
cedures. The interchange of ideas and techniques that can ensue from 
working together on problems that upon analysis may prove to be com- 
mon ones, the exchanges of experience, and the recognition of advances 
achieved as well as solutions found impractical, can give new life and 
new efficiency to the work of our administrative agencies. 

B. Hearing Examiners. None of the regulatory agencies can be 
completely efficient and effective unless they are staffed by capable hear- 
ing examiners. The hearing examiner can relieve the agency of pro- 
tracted adjudicatory processes, speed the disposition of the cases, and 
serve as a valuable aide in the decisional process. The importance of his 
position should be recognized by adequate provisions for responsibility 
and compensation. 

The staudards for appointments, compensation, promotion, and re- 
moval of hearing examiners are set forth in Section II of the Adminis- 
trative Procedure Act of 1946. But the application of those standards 
has been a continuing source of controversy. The examining procedures 
permit broad discretion without sufficient assurances of high qualifica- 
tions. The determination of the proper grade and pay levels has been 
burdensome, involving almost continuing review of individual positions 
since 1946. The promotion process is inexact and has led to a concen- 
tration of almost all the positions in grade GS-15, the highest regular 
grade in the classification. At the same time, further promotion has 
become virtually impossible. 


In order to improve the stature and quality of hearing examiners 
I recommend the following: 


1. Section II of the Administrative Procedure Act should be 
amended to remove the requirement that hearing examiners receive 
compensation in accordance with the Classification Act. Instead, 
they should receive salaries equivalent to that prescribed for a grade 
GS-16 or a Grade GS-14. The higher salary would apply to ex- 
aminers in the major regulatory agencies, whose decisions have a 
broad economic impact on the national welfare. 

2. In order to recognize the administrative management re- 
sponsibility of the chief hearing examiner in each agency I recom- 
mend that he receive $500 per annum additional compensation. 

3. The Civil Service Commission should review and raise its 
current examining standards and practices for hearing examiners. 
The increased responsibilities recommended in other sections of this 


message will require the most qualified people for these key 
positions. 
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It is my hope that raising the selection standards and increasing the 
compensation of the hearing examiners will improve both their stature 
and their general level of competence. 


Conclusion 


The preservation of a balanced competitive economy is never an 
easy task. But it should not be made more difficult by administrative 
delays which place unnecessary obstacles in the path of natural growth 
or by administrative incompetence that has a like effect. 

These reasons alone justify the President and the Congress in hav- 
ing a continuous concern with the operations of our regulatory agencies. 
The cure for a particular ill may lie in legislation; it may, on the other 
hand, lie in administration. But given a lack of watchfulness on the 
part of both the President and the Congress maladministration or ill- 
conceived policies can endure and multiply to the consequent detriment 
of our economic and social welfare. It is our task to cooperate in achiev- 
ing those legislative and administrative steps necessary to enable these 
agencies to fulfill more effectively their roles of promoting and protect- 


ing the national interest. 
* 2 . 


The President, on April 13, 1961, issued the following Executive 
Order establishing the Administrative Conference of the United States. 
It is understood that the Conference will be headed by Honorable E. 
Barrett Prettyman, Judge, U. S. Court of Appeals, District of Columbia 
Cireuit, Washington, D. C. 


EXECUTIVE ORDER—ESTABLISHING THE ADMINISTRATIVE 
CONFERENCE OF THE UNITED STATES 


WHEREAS the performance of regulatory functions and related 
responsibilities for the determination of private rights, privileges, and 
obligations by executive departments and administrative agencies of the 
United States Government substantially affects large numbers of private 
individuals and many areas of economic and business activity ; and 

WHEREAS it is essential to the protection of private and public 
interests and to the sustained development of the national economy that 
Federal administrative procedures ensure maximum efficiency and fair- 
ness in the performance of these governmental functions; and 

WHEREAS the steady expansion of the Federal administrative 
process during the past several years has been attended by increasing 
concern over the efficiency and adequacy of department and agency 
procedures ; and 

WHEREAS the experience of the several groups which have ex- 
amined Federal administrative procedures in recent years demonstrates 
that substantial progress in improving department and agency pro- 
cedures can result from cooperative effort by the departments and agen- 
cies, working together with members of the practicing bar and other 
interested persons: 

NOW, THEREFORE, by virtue of the authority vested in me as 
President of the United States, it is ordered as follows: 














MAY, 1961 967 





Section 1. Establishment of the Conference. There is hereby estab- 
lished a conference to be known as the Administrative Conference of the 
United States, which shall consist of a Council of eleven members named 
by the President, one of whom he shall designate to be Chairman of the 
Conference, and a general membership from Federal executive depart- 
ments and administrative agencies, the practicing bar, and other per- 
sons specially informed by knowledge and experience with respect to 
Federal administrative procedures. 

Section 2. Purpose. The purpose of the Conference shall be to 
assist the President, the Congress and the administrative agencies and 
executive departments in improving existing administrative procedures. 
To this end the Conference shall conduct studies of the efficiency, ade- 
quacy and fairness of procedures by which Federal executive depart- 
ments and administrative agencies protect the public interest and de- 
termine the rights, privileges and obligations of private persons. The 
Conference shall from time to time report to the President any conclu- 
sions reached by its members based on such studies, together with sug- 
gestions for appropriate measures to improve the administrative process. 
The Conference shall make a Final Report to the President no later than 
December 31, 1962, summarizing its activities, evaluating the need for 
further studies of administrative procedures, and suggesting appropri- 
ate means to be employed for this purpose in the future. 

Section 3. Membership. The composition of the general member- 
ship of the Conference shall be determined by the Council; provided 
that the total membership shall be not less than fifty persons, and at 
least a majority of the total membership shall be from Federal executive 
departments and administrative agencies, so distributed as to effect an 
appropriate representation among the several departments and agencies. 
General members from Government service shall be designated by the 
heads of their respective departments and agencies. Other general mem- 
bers shall be named by the Chairman with the approval of the Council 
from the practicing bar, scholars in the fields of administrative law and 
government, and other persons specially informed by knowledge and 
experience with respect to Federal administrative procedures. Mem- 
bers of the Conference who are not in Government service shall partici- 
pate in the activities of the Conference solely as private individuals 
without official responsibility on behalf of the Government of the United 
States. 

Section 4. Staff. The Attorney General of the United States is 
hereby authorized and directed to furnish to the Conference research 
and staff assistance from the Office of Administrative Procedure in the 
Department of Justice, through the Director of that Office and the 
Chairman of the Conference, and the Director of the Office of Adminis- 
trative Procedure shall act as Executive Secretary of the Conference. 

Section 5. Operation of the Conference. The Conference shall 
have authority to adopt bylaws and regulations not inconsistent with 
the provisions of this order for the conduct of its functions. Every 
member of the Conference will be expected to participate in all respects 
according to his own views, and not necessarily as a representative of 
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any department or agency or other group from which he may have 
been chosen. 

Section 6. Committees. Committees of the Conference shall be ap- 
pointed by the Chairman, with the approval of the Council. Committees 
shall have authority to designate subcommittees from their own member- 
ship for the purposes of conducting studies and making reports to the 
full committees. 

Section 7. Functions of the Council. The Council is hereby 
authorized to perform the following functions: 


(a) To meet under the chairmanship and upon the call of the 
Chairman of the Conference. 

(b) To determine the composition of the general membership 
of the Conference as provided in section 3 above. 

(ec) To make appropriate arrangements with the President of 
the Senate and the Speaker of the House of Representatives for par- 
ticipation in the activities of the Conference by interested committees 
of the Congress. Representatives of the Congress shall have the 
privilege of the floor of the Conference. 

(d) To determine the time and place of plenary sessions of 
the Conference. 

(e) To propose bylaws and regulations, including rules of 
procedure and committee organization, for adoption by the Confer- 
ence. 

(f) To propose to the Conference the matters concerning 
which the Conference and its committees shall conduct investiga- 
tions and studies. 

(g) To receive and consider reports of committees of the Con- 
ference and proposals adopted by the Conference, and to transmit 
them to the President together with the views of the Council con- 
cerning such matters. 


Section 8. Cooperation of Federal agencies. All executive de- 
partments and administrative agencies of the Federal Government are 
authorized and directed to cooperate with the Conference and to furnish 
such information and assistance not inconsistent with law as may reason- 
ably be required in the performance of its functions. 

Section 9. Expenditures of the Conference. Each executive de- 
partment and administrative agency which is represented by one or 
more members of the Conference named or designated as provided in 
section 3 of this order shall, as may be necessary for the purpose of 
effectuating the provisions of this order, furnish assistance to the Con- 
ference in accordance with section 214 of the Act of May 3, 1945, 59 
Stat. 1384 (31 U. S. C. 691). Such assistance may include detailing 
employees to the Conference to perform such functions consistent with 
the purposes of this order as the Conference may assign to them. 


JOHN F. KENNEDY 
THe Wuire Hovss, 
April 13, 1961. 














News of Interest to Practitioners 
Congressional Activities 
Senate Interstate & Foreign Commerce Committee Renamed 


Senate Resolution 117, designating his Committee as Senate Com- 
merce Committee, was introduced by Senator Warren G. Magnuson, of 
Washington, Chairman, Senate Interstate and Foreign Commerce Com- 
mittee. It was passed by the Senate on April 13 and the new name 
became official April 14, 1961. This name change is the first for the 
Committee since it was consolidated in 1947 from the Committees on 
Interstate Commerce, Commerce, Interoceanic Canals, and Manufac- 
tures. The Chairman said this was in the interest of simplifying the 
Committee’s designation which he termed ‘‘cumbersome’’ as it was. 

Frank L. Barton, a native of Amarillo, Texas, former Commerce 
Counsel for this Senate Commerce Committee, officially became Deputy 
Under Secretary of Commerce for Transportation on April 20. Gerald 
B. Grinstein, of Seattle, Washington, has been appointed by the Com- 
mittee to succeed Mr. Barton. 


Public Law 87-18—Agency Reorganization Bill 


S. 153, recently signed by President Kennedy, became Public Law 
87-18, and authorizes him to reorganize the Executive Branch of the 
Government. This legislation covers all agencies except the Comptroller 
General and the General Accounting Office. Much like bills passed when 
new Presidents took office, the Presidential authority granted by this 
law terminates June 1, 1963. This includes submission of plans to Con- 
gress which will become effective unless a resolution of disapproval is 
adopted by either chamber within 60 days from transmittal of the plan. 


S. 1667, I. C. C. Employee Boards 


Senator Warren G. Magnuson, of Washington, introduced S. 1667, 
to provide for further delegation of the Interstate Commerce Commis- 
sion’s duties to employee boards. This legislative action was at the 
request of the Interstate Commerce Commission. 


Interstate Commerce Commission 
1. C. C. 75th Anniversary Plans Announced 


Chairman Everett Hutchinson announced on April 18, 1961 that the 
Interstate Commerce Commission has started planning for a diamond 
anniversary observance on April 5, 1962. 

Created by the Congress in 1887, the Commission was 74 years old 
in April of this year. Among other things, it hopes to open to the public 
a museum of objects from the 1880’s and 1890’s related to its task of 
regulating interstate transportation. 

Plans for the anniversary will be drawn up by a committee of Com- 
missioners headed by Chairman Hutchinson. The other members are 
Vice Chairman Rupert L. Murphy and Commissioners Howard G. Freas 
and Kenneth H. Tuggle. 
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Although the Commission itself has passed its 74th birthday, the 
11 Commissioners boast an average age of only 51, compared with nearly 
65 a decade ago. Average age of the five original Commissioners ap- 
pointed by President Cleveland in 1887 was 56. 

The laws administered by the Commission also have grown with the 
years, beginning with the original 10-page Act to Regulate Commerce. 
Now called the Interstate Commerce Act, its provisions have been ex- 
tended beyond the railroads to include truck and bus lines, inland and 
coastal water carriers, oil pipelines, freight forwarders, brokers, railway 
express, and the Pullman Company. Railroad safety laws, the Standard 
Time Act, and other related laws were added over the years as experience 
indicated a need for them. 

The first of the regulatory agencies to be created by Congress, the 
I. C. C. has been joined by several others in the years since 1887, after 
its successful administration of transportation law proved the agency 
concept of Government actually worked in practice. 

Although it is the largest of the six regulatory agencies, the I. C. C. 
is a relatively small member of the family of Government departments 
and agencies. In 1888, after one year in business, it had 32 employees; 
in its first full year it spent $98,000. Today it employs a total work force 
of about 2,400 and operates on a budget of some $20,000,000. 

The Commission occupies its own office building in Washington at 
the 12th and Constitution Avenue corner of the triangle which takes in 
the Post Office and Labor Departments at the other corners. 


Staff Level Enforcement Authority Extended by |. C. C. 


The delegation of broad authority to the Director of the Bureau of 
Inquiry and Compliance which will permit him to act for the Commission 
in instituting civil injunction proceedings in Federal Courts in railroad, 
oil pipeline, water carrier, and freight forwarder matters, was announced 
on April 25, 1961, by the Interstate Commerce Commission. 

The Director was delegated similar authority for motor carrier 
matters, effective February 1. The new delegation is effective May 1, 
1961. 

Chairman Everett Hutchinson characterized the delegation of 
authority as another step in the Commission’s program to free itself 
of duties that can be performed by staff personnel. 

‘‘This delegation, along with others already accomplished,’’ he said, 
‘*will be most helpful in freeing members of the Commission from the 
more routine matters and giving them more time for consideration of 
significant transportation issues.’’ 

Under the delegation of authority, the Director of the Bureau now 
may institute civil injunction proceedings in the name of the Commission 
in all cases where it has such authority under the Interstate Commerce 
Act. The Director also may make his own recommendations direct to 
the U. S. Attorney General for institution of civil injunction proceedings 
in any case where such authority is reserved to the Attorney General 
by the same act. 
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Assignments for New Commissioners 


The Interstate Commerce Commission announced on April 4, 1961, 
the assignment of Commissioner John W. Bush as a member of Division 
3, the Finance, Safety and Service Division, and of Commissioner 
William H. Tucker as a member of Division 1, the Operating Rights 
Division. 

Chairman Everett Hutchinson said that Commissioner Bush will 
take the place left vacant by the retirement of Commissioner John H. 
Winchell and that Commissioner Tucker will replace Commissioner 
Rupert L. Murphy, thus permitting the latter to devote his time prin- 
cipally to his new duties as Vice Chairman. 

Membership of the three divisions, effective April 4, 1961, follows: 


Division One (Operating Rights)—-Commissioners Laurence K. 
Walrath (Chairman), Charles A. Webb, and William H. 
Tucker. 


Division Two (Rates, Tariffs and Valuation)—Commissioners 
Howard G. Freas (Chairman), Abe McGregor Goff, and Clyde 
E. Herring. 


Division Three (Finance, Safety and Service)—Commissioners 
Kenneth H. Tuggle (Chairman), Donald P. McPherson, and 
John W. Bush. 


Two New Employee Boards Established April 5 for Operating Rights Matters 


The Interstate Commerce Commission announced the establishment 
on April 5 of two more employee boards—Operating Rights Boards 
Numbers 1 and 2—which are expected to handle more than 400 pro- 
ceedings annually. 

These boards and the 10 others created since the beginning of the 
year, according to Chairman Everett Hutchinson, have been delegated 
substantial areas of responsibility and authority so as to permit Com- 
missioners to devote more time to transportation issues of broad signifi- 
eance. The 12 boards and other organizational changes now in effect 
will relieve Commissioners from considering more than 17,000 proceed- 
ings annually which previously would have required action by the entire 
Commission, a Division or individual Commissioners. 

Chairman Hutchinson said, ‘‘The Commission now has a total of 
16 employee boards that will handle more than 28,000 matters annually. 
This completes our reorganization plans in this area and we have no 
present plans for additional boards to handle cases which are not as- 
signed for public hearings; one of our current recommendations to the 
Congress, however, would amend the Interstate Commerce Act so as to 
permit assignment to employee boards of certain cases which are the 
subject of public hearings. The decisions of such boards would be sub- 
ject to appeal to a division of three Commissioners under our legislative 
recommendation. ’’ 
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The Operating Rights Boards’ procedures will be similar to those 
of the 10 other new employee boards. Matters to be assigned to them 
are those which do not involve taking of testimony at a public hearing 
or submission of evidence by opposing parties in the form of affidavits. 
Decisions of the boards may be appealed to Division 1 and the Division’s 
decision then will be administratively final and not subject to review 
by the Commission. 

Operating Rights Board No. 1 will act on applications, other than 
Joint Board cases, of motor carriers, water carriers, freight forwarders, 
and brokers to operate in interstate commerce, certificates of exemption 
to single-State motor carriers, and related dual operations matters. 

Operating Rights Board No. 2 will be concerned with the determina- 
tion of issues raised by the filing of protests, or otherwise, in connection 
with the Commission’s deviation rules and intrastate motor carrier 
operations in interstate commerce, under the so-called ‘‘second proviso’’ 
provisions. 

The Commission designated the membership of the boards from the 
Bureau of Operating Rights, as follows: 

Operating Rights Board No. 1—James C. Cheseldine, chief hearing 
examiner (Chairman); Sheldon Silverman, assistant director of the 
Bureau of Operating Rights; and J. Patterson King, chief of the section 
of proceedings. 

Operating Rights Board No. 2—B. E. Stillwell, director of the 
Bureau (Chairman); Mr. Silverman; and Mr. King. 

Since January 1, 1961, the Commission’s reorganization program 
has included actions to: 

—Strengthen the position of the Chairman, re-emphasizing that the 
Chairman is the executive head of the Commission, responsible to the 
Commission for the executive and administrative functions of the 
Commission. 

—Create the post of Vice Chairman through whom the seven regula- 
tory bureaus report to the Chairman. Commissioner Rupert L. Murphy 
was elected to the post. 

—Consolidate the Commission’s four divisions into three divisions 
of three Commissioners each. The three proceedings bureaus report to 
the Chairman through the chairmen of the respective divisions. 

—Limit the right of appeal to the entire Commission generally to 
cases involving issues of wide transportation importance. 

—<Authorize assignment of responsibility to individual Commission- 
ers for opinion-writing involving final decisions. 

—Create, in addition to the two Operating Rights Boards, three 
Finance Boards, three Motor Carrier Boards, two Safety and Service 
Boards, the Released Rates Board, and the Special Permission Board. 

—Establish the Section of Reports in the Bureau of Accounts. 

—Delegate authority to the director of the Bureau of Inquiry and 
Compliance to institute civil injunction proceedings involving motor 
carriers. The director also was authorized to recommend to the Depart- 
ment of Justice or to the U. S. Attorney institution of various criminal 
prosecutions or civil forfeiture proceedings. 
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Organization Minutes of the Interstate Commerce Commission Relating to the 
Organization of Divisions and Boards and Assignment of Work 


Further amendments to its Organization Minutes and Rules of 
Practice by the Interstate Commerce Commission at a general session 
on March 27, 1961, relating to assignment of duties to Division 1, Operat- 
ing Rights Division, Operating Rights Boards and Rehearings and 
Further Proceedings, effective April 5, 1961, follow: 


Order 


Section 17 of the Interstate Commerce Act, as amended (49 U. S. C. 
17), and other provisions of the law being under consideration, with a 
view to providing for the elimination from the assignment of work to 
Division 1 of initial jurisdiction over certain classes of proceedings and 
other related matters, which have not involved the taking of testimony 
at a public hearing or the submission of evidence by opposing parties in 
the form of affidavits, concurrent with the creation of two Operating 
Rights Boards and assignment of such proceedings and matters to such 
Boards; and providing further for the designation of Division 1 as an 
appellate division to consider applications or petitions for rehearing, 
reargument, or reconsideration of any decisions, orders, requirements, 
or other actions of the Operating Rights Boards, the decisions of said 
appellate division to be administratively final and not subject to review 
by the Commission, and providing further for certain related appellate 
procedure : 

It is ordered, That the Organization Minutes of the Interstate Com- 
merce Commission relating to the Organization of Divisions and Boards 
and Assignment of Work, issue of March 7, 1961 (26 F. R. 1964), be, 
and they are hereby, further amended in the following particulars: 

1. Under the heading Assignment Of Duties To Division, in Item 
4.2 DIVISION ONE—Operating Rights Division, delete paragraphs (e), 
(j), (k), (D), (n), (t), and (w), and substitute in lieu thereof the fol- 
lowing paragraphs: 


(e) Section 204(a) (4a), relating to certificates of exemption to 
motor carriers operating solely within a single State, except 
matters assigned to and determined by an Operating Rights 
Board pursuant to Item 7.11(a) (1). 

(j) Sections 206, 207, and 208, relating to certificates of public 
convenience and necessity, except matters assigned to and 
determined by an Operating Rights Board pursuant to 
Item 7.11(a) (1). 

(k) Section 209, relating to permits, except matters assigned to 
and determined by an Operating Rights Board pursuant to 
Item 7.11(a) (1). 

(1) Section 210, relating to dual operations, except matters as- 
signed to and determined by an Operating Rights Board 
pursuant to Item 7.11(a) (1). 

(n) Section 211, relating to brokerage licenses, except matters 
assigned to and determined by an Operating Rights Board 

pursuant to Item 7.11(a) (1). 
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Sections 303(1), 309, and 310, relating to certificates of public 


convenience and necessity and permits; section 311(a), 
relating to temporary authorities; section 410(a) to (f), 
inclusive, section 410(h) and (i), relating to permits, ex- 
cept matters assigned to and determined by an Operating 
Rights Board pursuant to Item 7.11(a) (1). 


(w) Any matters arising under Parts II, III, and IV not specially 


assigned or referred to other Divisions, except (1) those 
matters relating to statements of proposals by holders of 
intrastate authorities to engage in operations in interstate 
or foreign commerce filed in compliance with requirements 
established under the second proviso of Section 206(a) (1) 
(49 C. F. R. 210.10 (20 F. R. 1145), and 49 C. F. R. 7.75, 
(8 F. R. 12519), or as amended), assigned to and deter- 
mined by an Operating Rights Board pursuant to Item 
7.11(b) (1), and (2) matters relating to the Commission’s 
Deviation Rules (49 C. F. R. Part 211, or as amended) 
assigned to and determined by an Operating Rights Board, 
pursuant to Item 7.11(b) (2). 


2. Under the heading ASSIGNMENT TO BOARDS, add the fol- 
lowing Item, to be designated Item 7.11, Operating Rights Boards: 


(a) Operating Rights Board No. I: 


(1) Determination of applications (other than Joint Board mat- 


ters) under Sections 204(a) (4a), 206, 207, 208, 209, 210, 
211, 303(1), 309, 310, 410(a) to (f), inclusive, and 410(h) 
and (i), relating to the issuance of certificates of public 
convenience and necessity and permits to motor and water 
carriers, permits to freight forwarders, certificates of 
exemption to single-State motor carriers, licenses to 
brokers, and dual operation matters which have not in- 
volved the taking of testimony at a public hearing or the 
submission of evidence by opposing parties in the form 
of affidavits. 


(b) Operating Rights Board No. II: 


(1) Determination of issues, raised by the filing of protests or 





otherwise, concerning proposals by holders of intrastate 
certificates to engage in operations in interstate or foreign 
commerce under the second proviso of section 206(a) (1), 
filed in compliance with the requirements stated in 49 
C. F. R. 210.10 (20 F. R. 1145), 49 C. F. R. 7.75 (8 F. R. 
12519), or as amended, not involving the taking of testi- 
mony at a public hearing or the submission of evidence by 
opposing parties in the form of affidavits, with the right to 
designate any such matter for hearing and determination 
in accordance with the General Rules of Practice where 
such action is deemed necessary or desirable. 
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(2) Determination of issues, raised by the filing of protests or 
otherwise, concerning the interpretation and application of 
the Deviation Rules, 49 C. F. R. part 211 (20 F. R. 618, 
4822), or as amended, not involving the taking of testi- 
mony at an oral hearing or the submission of evidence by 
opposing parties in the form of affidavits, with the right 
to designate any such matter for hearing and determina- 
tion in accordance with the General Rules of Practice 
where such action is deemed necessary or desirable. 


(c) Any matter referred to an Operating Rights Board which is as- 
signed for the taking of testimony at a public hearing shall be car- 
ried to a conclusion in accordance with the established practices 
and assignment of work of the Commission. 

(d) An Operating Rights Board may certify to Division 1 any matter 
which in the Board’s judgment should be passed on by that Division, 
or the Commission, and Division 1 may recall any matter from an 
Operating Rights Board. 


3. Under the heading REHEARINGS AND FURTHER PRO- 
CEEDINGS, delete Item 8.4, and in lieu thereof substitute the fol- 
lowing: 

8.4 Division One is hereby designated as an appellate division to 
which applications for petitions for reconsideration or review of any 
order, action, or requirement of the Temporary Authorities Board under 
paragraphs (a) and (b) of Item 7.4, of the Motor Carrier Boards under 
paragraphs (a), (b), and (c), of Item 7.8, and of the Operating Rights 
Boards under paragraphs (a) and (b) of Item 7.11, shall be assigned or 
referred for disposition (except as otherwise provided in Item 7.4(a)), 
and the decisions or orders of the appellate division shall be adminis- 
tratively final and not subject to review by the Commission. 

It is further ordered, That the foregoing amendments shall become 
effective on April 5, 1961. 


Order Amending Special Rules of Practice—Operating Rights Boards 


The Commission on March 27, 1961, having created two boards of 
employees, designated as the Operating Rights Boards, to which certain 
classes of applications, matters, and proceedings that have not involved 
the taking of testimony at a public hearing or the submission of evidence 
by opposing parties in the form of affidavits have been assigned, and the 
matter of revising the special rules of procedure of the other employee 
boards to include and apply to the Operating Rights Boards being under 
consideration ; 

It is ordered, That to implement the action creating the Operating 
Rights Boards, § 1.225 (a) and (b), of Chapter I of Title 49 of the Code 
of Federal Regulations (49 C. F. R. 1.225) is revised to read as follows: 

§ 1.225 Special rules of practice governing the procedure of the 
Temporary Authorities Board, the Transfer Board, the Finance Boards, 
the Safety and Service Boards, the Motor Carrier Boards, the Special 
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agg Board, the Released Rates Board, and the Operating Rights 
oards. 

(a) The proceedings of the Temporary Authorities Board, the 
Transfer Board, the Finance Boards, the Safety and Service Boards, 
the Motor Carrier Boards, the Special Permission Board, the Released 
Rates Board, and the Operating Rights Boards shall be informal. No 
transcription of such proceedings will be made. Subpoenas will not be 
issued and, except when applications or petitions are required to be 
attested, oaths will not be administered. 

(b) A petition for reconsideration of an order of the Temporary 
Authorities Board, the Transfer Board, a Finance Board, a Safety and 
Service Board, a Motor Carrier Board, the Special Permission Board, 
the Released Rates Board, or an Operating Rights Board may be filed 
by any interested person. Such petition and reply thereto will be gov- 
erned by the Commission’s general rules of practice, except as otherwise 
provided in Paragraphs (c), (d) and (e) of this section. 

It is further ordered, That the foregoing amendment shall become 
effective April 5, 1961. 

Notice of this order shall be given to the general public by deposit- 
ing a copy thereof in the Office of the Secretary of the Commission, 
Washington, D. C., and by filing a copy with the Director, Office of the 
Federal Register. 

(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended; secs. 204, 
205, 49 Stat. 546, as amended, 548, as amended; sec. 304, 54 Stat. 933; 
see. 403, 56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


Red Cross Citation Awarded Murry A. Weekley 


An American Red Cross citation for donating a total of 5 gallons 
of blood since the start of World War II was received by Rate Examiner 
Murry A. Weekley on March 21, 1961. I. C. C. Chairman Everett 
Hutchinson made the presentation in his office at 10:00 a. m. Mr. 
Weekley is in the Section of Tariffs, Bureau of Traffic. 


Retirement of I. C. C. Employees 
The Commission announced the following retirements: 
Claude Burton 


Claude Burton, District Supervisor, Bureau of Motor Carriers, at 
Baltimore, Maryland, retired on March 21, 1961, with his over 26 years 
of Federal service spent with the Commission since his 1936 appoint- 
ment. Prior to joining the I. C. C., he was employed by the Post Office 
Department and in the railroad industry. He also served in the Mary- 
land National Guard. 


George L. Henderson 


George L. Henderson, Inspector of Locomotives, Section of Locomo- 
tive Inspection, Bureau of Safety and Service, Pittsburgh, Pennsylvania, 
also retired on March 21, 1961, having over 11 years’ service with the 
Commission. Prior to becoming a member of the staff, he was employed 
in the railroad industry. 
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Leland F. James, Jr. 


Leland F. James, Jr., Attorney Advisor, Section of Proceedings, 
Bureau of Rates and Practices, retired on March 15, 1961, with over 
34 years of service with the Commission, beginning as a typist in 1926. 
Mr. James received his A.B. degree from George Washington University 
in 1926 and an LL.B. degree from the Washington College of Law in 
1929. He also received a diploma in Traffic Management from LaSalle 
Extension University in 1935. Prior to his joining the staff of the 
I. C. C., Mr. James was employed by the U. S. Patent Office. 


Miss Sara E. Mehring 


Miss Sara E. Mehring, Administrative Assistant to Commissioner 
Donald P. McPherson, retired on March 16, having been with the I. C. C. 
since 1956. Prior to her Commission service, Miss Mehring was employed 
by Commissioner McPherson’s law office, other private firms, the U. 8S. 
Department of Agriculture and the U. S. Civil Service Commission. 


George M. Saharov 


George M. Saharov, Transportation Economist, Section of Research, 
Bureau of Transport Economics and Statistics, retired on March 31, 
1961, with over 27 years of Federal service. Appointed to the I. C. C. 
in 1936 as an Assistant Economist, Bureau of Statistics, he was pro- 
moted to Associate Economist the following year. In 1943 he transferred 
to the Civil Aeronautics Board and in 1948 transferred back to the 
Commission as Economist and Statistical Analyst. In 1954 his position 
was changed to Transportation Economist. Before joining the Commis- 
sion’s staff, Mr. Saharov was employed by the U. S. Civil Service Com- 
mission, Library of Congress, the House Committee on Interstate and 
Foreign Commerce, the Reconstruction Finance Corporation and in 
private industry. 


Fred B. Ziegler 


Fred B. Ziegler, Safety and Service Agent in Atlanta, Georgia, 
retired effective April 1, 1961. Appointed a Service Agent in the 
Bureau of Service in 1941, Mr. Ziegler’s headquarters were at Norfolk, 
Virginia. He was transferred to the Bureau of Service Office in St. 
Louis in 1942 and later, that same year, transferred first to Charleston, 
South Carolina, and then to Columbia, South Carolina. In 1949, he was 
transferred to Atlanta and has served there continuously since. Prior 
to being on the Commission’s staff, Mr. Ziegler was employed in the 
railway industry. 


Warren H. Vining 


Warren H. Vining, District Supervisor of the Bureau of Motor Car- 
riers at Denver, retired as of April 3, 1961, with more than 36 years of 
Federal service. He was appointed as a Senior Clerk and assigned to 
the Bureau of Traffic in 1931. He transferred to the Federal Communi- 
cations Commission in 1934, then rejoined the I. C. C. in 1936 as a Rate 
Agent in the Bureau of Motor Carriers Office in Denver. Promoted in 
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1938 to District Supervisor at Denver, Mr. Vining has served con- 
tinuously there since that time. Previous to his Commission service, he 
was employed in the U. S. Navy Department Bureau of Supplies and 
Accounts and in the railway industry. From 1917 to 1921 he also served 
in the U. S. Navy. 


Death of Retired I. C. C. staff Member 


Aubrey T. Palmer, 59, with the Interstate Commerce Commission 
for 31 years, who retired in November 1960, died March 22 in a Tampa, 
Florida, hospital. A native of Edison, Georgia, Mr. Palmer attended 
Mercer University at Macon, Georgia, and was graduated from the Na- 
tional University Law School here. During World War II, he served as 
a Lieutenant Colonel with the Judge Advocate General’s Office in Wash- 
ington, D. C. 


Personalities and Events in the News 
White House Memorandum Re Landis Report 


According to a memorandum recently issued from the White House, 
the regulatory agencies were requested to report monthly to the Presi- 
dent on their ‘‘principal activities during the preceding month and 
pending for the period immediately ahead.’’ It continued by stating 
that ‘‘the President is most interested in being kept closely informed on 
important policy and administrative action taken or proposed. He is 
particularly interested in having major problems of the agency flagged 
for his attention.’’ 

The President will read the reports and they ‘‘should be kept as 
specific, incisive and brief as possible—preferably but not necessarily, 
under two pages. Matters highlighted in these summaries and of par- 
ticular interest to the President can later be more extensively developed 
at his request.’’ 


Najeeb E. Halaby Nomination Confirmed 


The U. S. Senate approved the nomination of Najeeb E. Halaby as 
Administrator of the Federal Aviation Agency on February 24. He 
succeeds E. R. Quesada, whose resignation was effective January 20. 


University Programs 
Mock I. C. C. Hearing Interests American University Students 


During American University’s recent 13th Institute of Industrial 
Transportation and Traffic Management, a Mock Interstate Commerce 
Commission Hearing was conducted so that those participating would 
become conversant with Commission procedures in actual cases being 
presented. Dr. Marvin L. Fair is the Institute’s Director. John 
Guandolo, a Washington, D. C., attorney, who organized the hearing 
program, is Editor in Chief of the J. C. C. Practitioners’ Journal. 
Railroad rates for piggyback service were discussed: The railroads sup- 
posedly proposing plans III and IV with plans I and II in operation. 
Perhaps 40 students assumed roles of railroad respondents, supporting 
interveners, motor carrier and small shipper protestants or audience. 
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The Presiding Officer, ‘‘ Commissioner,’’ was Burton Fuller, a veteran in 
these matters, having retired from the I. C. C., and having heard, he’ 
estimates, perhaps 1,000 cases during his 38 years as a Hearing Exami- 
ner. Mr. Brian V. Monahan, Rate Clerk, for the Atchison, Topeka & 
Santa Fe Railway at Chicago, was the first of three witnesses for the 
‘‘western railroads.’’ 


17th Annual Course for Motor Fleet Supervisors at Northwestern University 


The Traffic Institute, Northwestern University, will hold its 17th 
Annual Course for Motor Fleet Supervisors June 12-16, 1961, on the 
campus at Evanston, Illinois. According to the Institute’s Director, 
B. R. Caldwell, attendance can aid students to qualify for certification 
as a safety director, safety supervisor or driver trainer by the National 
Committee for Motor Fleet Supervisory Training. The tuition price is 
$65 for the 40-hour course and the study manual is $7. 


6th Annual Executive Development Course, Transportation Center, 
Northwestern University, June 19-July 21 


The Transportation Center, Northwestern University, has an- 
nounced its 6th Annual Executive Development Course to be held June 
19 through July 21, although originally scheduled from May 7 to June 9. 
The course will be open to executives in transportation companies of all 
modes and in traffic departments of manufacturing companies and its 
theme is ‘‘The Problems of Rising Distribution Costs—Their Impact on 
Shippers and Carriers.’’ Preparing executives for leadership in trans- 
portation ‘‘through exploration in depth of a current major subject in 
transportation’’ is its main purpose. Topics to be covered will include 
current cost problems, regional patterns of transportation demand, the 
relation of technological change to improved service and cost reduction, 
the legal framework of transportation regulation, the labor element in 
costs, how to use statistics in management analysis, and how to use 
operations research in management decisions. 


Chapter News 
Alabama Chapter 


The newly organized Alabama Chapter held its first official meeting 
in Birmingham on April 18, 1961. Officers elected at this first meeting 
are: Former Commissioner J. Haden Alldredge, Montgomery, Alabama, 
was unanimously named Honorary Chairman of this new chapter; Carl 
F. Fischer, III, Chairman, Traffic Manager, Malone Freight Lines, Inc., 
Birmingham, Alabama; Richard W. Remmert, Vice-Chairman, Manager, 
Rates & Charges, Vulean Materials Company, Birmingham, Alabama; 
L. T. Thoman, Secretary-Treasurer, Assistant General Freight and 
Passenger Agent, Missouri-Kansas-Texas Railroad (Ret.), Birmingham, 
Alabama. 

The Executive Committee is composed of Edward T. Cornell, Trans- 
portation Consultant, Mobile, Alabama; James H. Denney, Director, 
Sales & Traffic, Floyd & Beasley Transfer Company, Inc., Sycamore, 
Alabama; Royce J. Glass, Assistant Traffic Manager, Malone Freight 
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Lines, Inc., Birmingham, Alabama; and Robert E. Tate, Traffic Con- 
sultant, Motor Carrier Consultants, Inc., Birmingham, Al abama. 

Mr. Fischer reports that there are more than 20 charter members 
from all over the State. 


Publications 


1. C. C. Reports, Motor Carrier Cases, Volume 74 Issued 


Volume 74, Interstate Commerce Commission Reports, Motor Car- 
rier Cases, is now available at the Government Printing Office, Washing- 
ton 25, D. C. This is the 4th in this series to include only reports of 
decisions in cases involving operating rights, and contains the improved 
system of cross-referenced index-digesting. This clothbound book may 
be obtained at $4.00 per copy, payable by check or money order drawn 
to the Superintendent of Documents and order designated by Catalog 
No. IC 1 mot.8: 74. 


1. C. Acts Annotated 


Numbers 1, 2, 3 and 4, Volume V, dated July 1, 1960, of the ‘‘ Ad- 
vance Bulletins of the Interstate Commerce Acts Annotated’’ are now 
available. According to the Interstate Commerce Commission, these 
bulletins are brought out frequently to provide annotations covering 
legislation, regulations and court and I. C. C. decisions as currently as 
possible. Volume 17 of Interstate Commerce Acts Annotated, the latest 
bound supplement to the basic publication, can now be ordered by title 
and Cat. No. IC 1 act 5/2:17 from the Government Printing Office, 
Washington 25, D. C. The price is $3.25, payable by money order or 
check drawn to the Superintendent of Documents. 

When manuscript for Volume 17 was sent to the Government Print- 
ing Office, it was not possible to include material contained in Volume 1, 
No. 8 and later issues of this bulletin. Therefore, Volume 1, No. 8 and 
all later issues should be retained for use with bound supplements. 


Interstate Commerce Acts Annotated—Volume 18 Available 


The Interstate Commerce Commission recently announced that 
Volume 18 of Interstate Commerce Acts Annotated, the latest bound 
supplement to the basic publication, can now be ordered by title and 
Cat. No. IC 1 act 5/2:18 from the Government Printing Office, Wash- 
ington 25, D. C. The price is $3.75, payable by money order or check 
drawn to the Superintendent of Documents. 

This volume supplements, to June 10, 1959, the compilation of 
Federal laws relating to the regulation of carriers subject to the Inter- 
state Commerce Act, with digests of pertinent decisions of the Federal 
Courts and the Interstate Commerce Commission, and the text of, or 
references to, general rules and regulations, the Rules of Practice, and 
leading Federal and State precedents cited. This volume is, in turn, 
supplemented by Advance Bulletins, Vol. III, No. 24, dated June 15, 
1959, through Vol. V, No. 16, dated February 15, 1961, the later issues 
of which will be distributed to persons on the Commission’s free mailing 
list as soon as they can be reproduced. 
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“U. S. Government Publications’ Booklet Obtainable 


‘*How to Keep in Touch with U. S. Government Publications’’ is a 
brochure available without charge from the Superintendent of Docu- 
ments, Government Printing Office, Washington 25, D. C. It indicates 
the many hundreds of items the United States Government publishes 
annually, giving information on how to get those you desire. 


Interstate Commerce Acts, Annotated, Desired 


Mr. George A. Ranger would like to obtain the following volumes 
of the Interstate Commerce Acts, Annotated: Volumes 6 through 11. 
Anyone having any or all of these available may write him at Room 4111, 


I. C. C. Building, Washington 25, D. C., telephone: NAtional 8-7460, 
Extension 7096. 








Recent Court Decisions 


By Warren H. Waaner, Editor 





Commission or court in case relative to applicable rates—court will not review 


Commission reparation order in applicability case. 


General Motors Corporation v. United States, et al. No. 19633. 


On March 16, 1961, a District Judge for the Eastern District of 


Michigan, Southern Division, dismissed a complaint seeking to set aside 
an order of the Commission dismissing a complaint seeking reparation 
because of alleged inapplicability of rates charged. 


Quoting from the opinion of the Court: 


At the time the shipments in issue took place, the new class 
rates were in effect for the southern territory. The items shipped 
were a mixed carload of cooling boxes, drying machines, refrigera- 
tors and electric stoves from the plaintiff’s Frigidaire plant in 
Lorraine, Ohio, to various southern destinations. The new class 
rates had each of the items shipped separately rated, but it also had 
a mixed carload rating which was lower and would apply under 
the mixed carload rule. However the railroads applied the ‘‘excep- 
tion’’ ratings under the old structure on all the individual items 
shipped. There was no carload exception rating. 

The railroad replied on Item 300-B of the new class rates, 
which read: 


Class rates published in tariff, as amended, will not apply where there 
is in effect on a given shipment a commodity rate, classification exception 
or column rating between the same points via any route. 


The railroads argue in all these proceedings that this allowed 
them to charge the exception rates for the various items shipped. 
These exception rates provided for a higher fare than the mixed 
carload rating of the new classification rating schedule. 

The plaintiff argues that since there was no separate exception 
rating for mixed carload shipment to correspond with the one in 
the class rate schedule, this section did not apply. 

Plaintiff filed a complaint with the Commission on March 7, 
1955, attacking the method used by the railroad for computing the 
charges on mixed carload shipments. The examiner recommended 
that the complaint be dismissed. Exceptions were filed and on 
June 26, 1957 Division 2 of the Commission reversed the examiner 
and found the rates and charges collected were inapplicable. The 
railroads involved filed a petition for reopening and on April 20, 
1959 the full Commission, in a divided opinion, modified the find- 
ings of Division 2 and determined that the rates charged by the 
railroads in this type of situation were applicable, Docket No. 
31757. On November 9, 1959 the Commission denied a petition 
for reopening, reconsideration and modification of the adverse por- 
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tion of decision against plaintiff who thereupon started this action 
to review the orders of the Commission... . 
.. . Our decision must boil itself down to two basic issues: 


(1) Does the court have jurisdiction to review this case, and if so 
(2) Was there a “rational” basis for the orders of the Commission? 


The jurisdictional issue is concerned with an interpretation of 
49 U. S. C. 9, which reads in pertinent parts: 


Any person . . . claiming to be damaged by any common carrier . . . may 

either make complaint to the Commission . . . or bring suit . . . for the 

recovery of the damages . . . in any district court of the U. S....; but 

such person . . . shall not have the right to pursue both of said remedies, 

and must in each case elect which one of the two methods of procedure 
.. he... will adopt. 


Plaintiff admits that they may not litigate this case de novo in this 
court, but argues that this section is not a bar to judicial review 
of a case decided by the Commission, citing U. 8. vs. I. C. C., 
337 U. S. 426, and Great Lakes Steel Corp. vs. U. 8., 115 F. Supp. 
31, affirmed 220 F. 2d 751, certiorari denied 350 U. S. 821. In 
U. 8. vs. I. C. C., the railroads refused to grant a deduction on 
freight rates against the United States, which had assumed wharf- 
age expenses formerly imposed upon the railroad. The Supreme 
Court held that the District Court could review the order of the 
Interstate Commerce Commission denying the deduction claimed 
by the United States. It must be noted, however, that the court 
did not by this decision grant blanket review of all I. C. C. orders. 
They tempered their decision by distinguishing it from several 
earlier cdses which had denied review. The court declared that in 
this case there was a question of ‘‘reasonableness’’ of the rates, 
involving an exercise of the Commission’s ‘‘ primary jurisdiction’’ 
while the others were simply reparation cases and nothing else. 
Thus the court decided that where an administrative determination 
of part of the case had to be made, the court may review the entire 
decision of the Commission. 

In Pittman Tractor Co. v. U. S., 121 F. Supp. 162 (1954), the 
issue concerned whether the lower classification rates or the higher 
exception rates applied in a shipment of tractors and parts from 
Peoria, Illinois, to Birmingham, Alabama. The court refused to 
review the Commission’s order, stating at page 165: 


The lawfulness of the Commission order relates only to the legal correct- 
ness of its denial of the reparations claimed in the suit filed before the 
Commission. If that suit had embraced both the issue of reasonableness 
of the rates and that of reparations, this court would have jurisdiction 
under United States vs. I. C. C., supra. Such is not this case. Where, 
as here, the question is one involving solely the application of rates, 
and thus not involving the primary jurisdiction of the Commission, and 
where, as here, the suit could have been brought in this court in the 
first instance, this court will not, in the face of Section 9, sit as a reviewin 

court to correct procedural errors or to pass on the legal correctness o 
the Commission’s denial of reparations. 
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The situation in this case closely parallels the Pittman case. 
No part of this case involves an administrative determination that 
dictated a decision by the Commission in the first instance. Signifi- 
cantly the plaintiff nowhere claims that there was a reason other 
than choice in their application to the Commission. This court 
could have applied the law to the facts in the first instance and 
adjudicated the matter. Since this matter presents only an issue 
of reparations, this court cannot review the orders of the Commis- 
sion. See Standard Oi Co. (Indiana) vs. U. 8., 283 U. S. 235 
(1931); Baltimore & Ohio R. R. Co. vs. Brady, 288 U. S. 448 
(1933). ... 

. . . this court cannot deny that there is a ‘‘rational’’ basis 
for the Commission’s conclusions. Their main consideration was 
the object sought to be accomplished and they applied a reasonable 
construction of the language to accomplish it. We cannot draw 
conjecture as to what our interpretation would have been had this 
case been presented here in the first instance. We are satisfied that 
the Commission’s orders were the result of the consideration of 
all the evidence and applying an interpretation commensurate with f 
that evidence. 
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Rail Transportation 


By Joun F. Donegan, Editor 





1. C. C. Finds Bankruptcy Not Adequate Solution of New Haven Problems 


The Interstate Commerce Commission declared on April 3rd that 
the primary cause of the New Haven Railroad’s financial difficulties is 
the road’s passenger deficit and that a reorganization under the Bank- 
ruptey Act is not an adequate solution to the road’s basic problems. 

The I. C. C. decision was in an interim report in its investigation 
of the New York, New Haven and Hartford Railroad Company’s affairs, 
including two recent fare increases, Docket 33332. This report was 
confined principally to a conclusion in the recommended report of 
Commissioner Charles A. Webb and Hearing Examiner Richard 8. Ries 
that a bankruptcy reorganization ‘‘ would not solve the basic problems’’ 
of the New Haven. The Commission said a subsequent report will deal 
with issues in the proceeding not directly related to the question of 
reorganization under Section 77 of the Bankruptcy Act. 


Central of Georgia Railway Control 


In its second supplemental report in F. D. 19159, relating to the 
acquisition of control by the Southern Railway of the Central of Georgia, 
the I. C. C. has denied a joint petition filed by the Frisco and the 
Southern Railway for approval of an ‘‘interim’’ agreement designed to 
permit ‘‘ protection’’ of the interest of the Southern during the pendency 
of that carrier’s control application in F. D. 21400. The Commission 
found that the ‘‘proposed’’ interim trust agreement was not in accord- 
ance with its previous decisions in the instant proceeding. 


Contracts for Protective Services 


On March 23 the Commission served the report and order of Hear- 
ing Examiner Richard S. Ries in Ex Parte 137, in which it is recom- 
mended the Commission deny approval of numerous contracts and 
amendments thereto containing charges for protective services against 
heat or cold, furnished by Fruit Growers Express and similar companies 
to rail carriers, and that all railroads or express companies having con- 
tracts for protective services with car-line companies, file new contracts 
with the Commission in accordance with the following recommendations: 


1. That protective service charges made to proprietary railroads 
and to majority-owned subsidiaries of the latter should be no 
greater than the cost of such services; 

2. Similar charges made to nonproprietary railroads and to less 
than 50 percent owned subsidiaries of the same should be based 
on costs plus a reasonable profit which should be no more than 
6 percent of the book cost less related accrued depreciation of 
the property and equipment involved, plus a reasonable amount 
for working capital. 
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Examiner Ries also recommended that the Commission institute an 


investigation into car service operations as affecting the above-described 
services. 


Six Roads Join Pool to Rent Railway Express Equipment 


Six railroads have joined the piggyback and freight container pool 
recently established by a subsidiary of Railway Express Agency, Ince. 
According to the Wall Street Journal of April 14th, William B. Johnson, 
REA President, said the first roads to join the plan are Atlantic Coast 
Line Railroad, Chesapeake & Ohio Railway, Louisville & Nashville Rail- 
road, New York Central Railroad, Pennsylvania Railroad, and Rich- 
mond, Fredericksburg & Potomac Railroad. 

Railway Express recently set up a subsidiary, REA Leasing Corpo- 
ration, to operate the equipment pool. Membership entitles the roads to 
lease piggyback trailers or container equipment and provides for the 
interchange and movement of equipment over the lines under rental 
charges. Mr. Johnson said 501 trailers and containers have been ac- 
quired by the leasing company. 


Three Railroads Ask I. C. C. to Back $11 Million Loans 


Three more railroads asked the Interstate Commerce Commission to 
guarantee repayment of $11 million of loans from private lenders. 

The Wall Street Journal of April 3rd indicates that the Missouri- 
Kansas-Texas Railroad applied for guarantee of a $6 million loan to be 
made through First National Bank of Chicago. Monon Railroad asked 
for a $3,500,000 loan guarantee through Continental Illinois National 
Bank & Trust Co., Chicago, Pittsburgh & West Virginia Railway re- 
quested a $1,500,000 guarantee for a loan to be made through Pittsburgh 
National Bank. 

All three will be 15-year loans at 434 percent interest. The rail- 
roads said the money will be used to reimburse their treasuries for 
capital expenditures made earlier. The Loan Guarantee Act requires 
that loans backed must be for capital outlays. 

Congress recently extended for another 27 months the original loan 
guarantee program that was passed in 1958. 


Reduced Transcontinental Lumber Rates 


By order entered March 30, 1961 in I & S 7558, Reduced Trans- 
continental Lumber Rates, 1961, the Commission by Division 2, sus- 
pended from April 1, 1961 to and including October 31, 1961, the opera- 
tion of certain schedules published in Supplement 172 to tariff, I. C. C. 
1556 issued by Trans-Continental Freight Bureau, Agent, Chicago, II1., 
and in comparable supplements to other tariffs. The suspended schedules 
propose to establish reduced all rail carload commodity rates on lumber 
and related articles, principally from points in Transcontinental Ter- 
ritory to points throughout the United States east thereof. 


Tank Car Allowances in Official Territory 


In a report made public April 7 in Docket 33277—relating to the 
subject—Division 2 has found that proposals of Official Territory rail- 
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roads to establish flat allowances of $12.50 and $15.50, respectively, to 
car owners furnishing loaded tank cars (8,000 gallon capacity and over) 
of alcohols and solvents, and sulphuric acid, in addition to the present 
mileage rate of 5.5 cents, are not shown to be lawful in that the evidence 
submitted failed to establish that the allowances would be uniform for 
all cars furnished by all car-owner-furnished cars and, further, such 
evidence did not establish that the car-owner costs were representative 
of those furnishing cars. 





LIFE’S RECORDS CLOSED 


By C. Ray Bryant 
Chairman, Memorials Committee 


E. DeL. Wood, 817 Broad Street, Chattanooga 2, Tennessee. 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 




















Motor Transportation 


By Ricuarp R. Siemon, Editor 





Tacking Alaska Authority 

In MC-704 (Sub 21), J. O. (Red) Willett Pipe Line Stringing Corp. 
Ezxt.—Alaska, decided March 13, 1961, division 1 considered whether 
authority to operate between points in Alaska may be tacked with 
authority to operate between points in the United States, except Alaska, 
to provide a through service to and from points in Alaska. The reason- 
ing behind the theory of tacking expressed by the examiner was that 
since, under one authority, applicants could operate through ports of 
entry on the international boundary from Washington into Canada and, 
under the other authority, from Canada into Alaska, they could tack 
somewhere in Canada to provide a through service from Washington 
to Alaska. 

But the division disagreed with this conclusion : 


A motor common carrier may tack separate grants of unre- 
stricted authority if there is a point of service common to both 
authorities, provided that the operations are conducted through such 
common point, and that the character of the service is maintained. 
The common point must be a point ‘‘to which’’ the carrier is 
authorized to transport a given shipment under one authority and 
‘*from which’’ it is authorized to transport that same shipment 
under the joining authority. The operating authorities granted 
or to be granted by this Commission contain no such common point. 
Furthermore, it is well established that operating authorities such 
as those involved here may not be tacked across State lines. Here, 
even though the State lines are not contiguous, clearly a different 
conclusion is not warranted. (Citations omitted) 


The fact that the Commission cannot grant continuous authority to 
operate as a motor carrier between points in Alaska and points in the 
**48”’ states because of the noncontiguous border, is not discussed by 
the division, presumably because not raised in the proceeding. Thus, 
could a carrier with the authorities described herein but nonterritorial 
interchange with a carrier holding Canadian authority to perform a 
lawful through service? Or what would be the effect of a carrier with 
such authorities also holding Canadian authority? If substantial motor 
earrier traffic develops to and from points in Alaska, these problems will 
eventually have to be given consideration. 

Canadian—vU. S. Traffic 

Another aspect of the problem of moving traffic over the interna- 
tional boundary was again considered by division 1 in MC-110948 (Sub 
1), Soo-Security Motorways, Ltd., Ext—Pembina, N. Dak., decided 
March 16, 1961. Applicant is a Canadian carrier which had been inter- 
changing traffic with an authorized U. S. carrier at a point in the United 
States about 0.5 miles from the boundary near Pembina. The point at 
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which the highway crosses the boundary is within the commercial zone 
of that municipality and the applicant contended that its operations 
in the United States are exempt under the reasoning of Verbeem v. 
United States, 154 F. Supp. 431 (aff’d, per curiam, in Amlin v. Verbeem, 
356 U. S. 676). 

However, the division followed the decision in MC-C-2450, Consoli- 
dated Truck Lines, Ltd. v. Fess, decided November 10, 1960 (noted 
28 ICC Pract J 478) stating: 


Authority from this Commission is required by a Canadian carrier 
to perform a linehaul movement of this kind, any portion of which 
is provided by it in the United States for the purpose of interchange. 


Commissioner Webb again dissented for the reasons given in his 

dissent in the Fess case. 
Employment Agreement 

In MC-F-7621, Quinn Freight Lines, Inc.—Control and Merger— 
W. A. Stackpole Mtr. Transp., Inc., decided March 21, 1961, a § 5 
proceeding, the Commission had before it an ‘‘employment agreement”’ 
under which the acquiring carrier would employ the sole owner of vendor 
as a consultant at an annual salary of $5,000 for 9 years. The acquiring 
carrier would not be obliged to seek or follow the consultant’s advice 
and he (the consultant) would not be required to be available regularly, 
but ‘‘would be expected to furnish services upon reasonable request that 
would not interfere with his health or retirement.’’ Payments for the 
term would be made to the consultant’s estate if he died before its 
expiration and, if acquiring carrier terminated the employment, the 
balance of the ‘‘salary’’ would nevertheless be paid. The agreement also 
included a provision against competition by the seller and his wife for 
10 years in consideration of the payment of $105,000 in periodic pay- 
ments. Payments would continue in the event seller and his wife died. 

While recognizing that true employment contracts have been found 
not to be part of the consideration payable under a § 5 agreement, the 
division found the consultation arrangement neither a bona fide employ- 
ment contract nor severable from the agreement not to compete. Thus 
the amounts payable thereunder are part of the stock purchase price. 


Heavy Hauling—The ‘‘Last-Resort’”’ Test 
The Commission has reconsidered and clarified the 15,000-pound 
‘“last-resort’’ test enunciated in Dallas & Mavis Forwarding Co., Inc., 
Ezxt.—Galion, Ohio, 79 M. C. C. 285, and W. J. Dillner Transfer Co.— 
Imestigation of Operations, 79 M. C. C. 335. The latest review is in 
MC-C-1919, United Transports, Inc. v. Gulf Southwestern Transp. Co., 
decided March 16, 1961. The commodity in question was activated 
military cargo trucks, weighing approximately 10 tons each, which are 
driven onto defendant’s flatbed trailers over a permanent loading ramp, 
and unloaded under their own power by use of consignee’s ramp. 
Complainant contended that the 15,000-pound test should either 
be repudiated by the Commission or applied as a true last resort— 
where the application of the normal tests does not certainly determine 
whether a single unit item is within a heavy hauler’s authority. 
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The Commission, however, refused to follow complainant’s argument 
but rather held that the 15,000-pound mark is a floor and ‘‘where a 
single-unit item weighs 15,000 pounds or more, it may be transported 
by heavy haulers regardless of other consideration.’’ (Emphasis in 
original) The usual tests would still be applicable in determining 
whether a heavy hauler may transport commodities weighing less than 
15,000 pounds each, and in determining the heavy haulers’ exclusive 
right to transport a particular item. It was with respect to the latter 
problem that the ‘‘last resort’’ designation was used. 

Commissioners Freas and Webb concurred in the dismissal of the 
complaint although not subscribing to the ‘‘last resort’’ test. Commis- 
sioner Walrath dissented, contending that the majority has converted a 
‘‘last resort’’ test into a ‘‘first resort’’ or sole test. 


Structural Steel—‘‘Intended Use’’ Test 


On second reconsideration in MC-C-1775, Simpson—Investigation 
and Revocation, decided February 21, 1961, the Commission reverted to 
its conclusion in Carroll Trucking Co. Interpretation of Certificates, 
62 M. C. C. 348, that the term ‘‘structural steel’’ is generic in character 
and that the intended use test is not controlling in determining which 
steel items can be transported under the authority, but rather that the 
trade and industry meaning of the term must be relied on. Thus, the 
Commission reaffirmed the conclusion in the Carroll case that ‘‘ under 
established trade and industrial usage, the term ‘structural’ refers to a 
group of rolled steels identified as such regardless of their intended use 
or application.’’ (Emphasis in original) 


Air Cars 


Air cars are neither airplanes nor motor vehicles, according to the 
report of division 1 in MC-1184 (Sub 17), George F. Burnett Company, 
Inc., Extension—Air Cars, decided February 28, 1961. The vehicles in 
question have no transmissions, gears, or axles, and when not in operation 
rest on swivel type casters. They are designed to operate over and up 
to 12 inches above land, water, or any surface which wiil not support 
wheeled vehicles, such as swamps, ice, and snow. They are supported 
by a cushion of air ‘‘squeezed’’ between the vehicle base and the earth 
by an engine driven fan system which also, through louvers, propels, 
steers, and brakes the vehicle. Because of susceptibility to buffeting by 
crosswinds and air currents, the vehicles are not now practical for high- 
way use. 

The vehicles are not aircraft because of their dependence on the 
earth surface for support and thus are surface rather than air craft. 
But the Commission concluded that the vehicles are not motor vehicles 
either in view of ‘‘the radical manner in which air cars operate in 
relation to the surface,’’ because they are designed for use over and 
above ground surface rather than ‘‘upon highways,’’ and because they 
are presently suitable only for off-highway use. 

Commissioner Webb dissented, expressing the opinion that the air 
cars are in fact ‘‘motor-vehicles,’’ being ultimately capable of highway 
use. The dissent also called for more flexibility in transportation law 
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than the majority opinion allows. It also recognizes a possible danger 
in the majority report: 


A more important issue in this proceeding is the relationship 
between technological progress and transportation law. According 
to the report, the term ‘‘motor vehicles’’ includes only ‘‘those 
vehicles which are used upon highways ... and... should not be 
expanded to include vehicles which operate over and above ground 
surfaces.’’ If this construction is correct, it forecloses any possi- 
bility of Commission regulation at such time as air cars may be 
used in the for-hire transportation of passengers. Section 203 (a) (13) 


of the Act defines ‘‘motor vehicle’’ as ‘‘any vehicle . . . used upon 
the highways in the transportation of passengers or property ... .’’ 
Notes 


There can be no estoppel with respect to an interpretation of the 
terms of a certificate as a prerequisite to administration and the enforce- 
ment of § 206(a) of the Act (MC-C-1775, Simpson—Investigation and 
Revocation, 2-21-61) . . . transportation of wheat grey shorts, wheat 
standard middlings, wheat mixed feed, and wheat bran is not ‘‘exempt’’ 
under § 203(b)(6) (MC-110064, Sub 3, Sturgeon & Meeker Extension 
—Wheat Bran, etc., 3-2-61) .. . ‘‘vegetable oils’’ includes ‘‘tall oil’’ 
(following Hearin Tank Lines, Inc., Ext.—Texas, 81 M. C. C. 101) 
whether in crude or refined form, but does not include pitch, heads, and 
fatty acids, distilled from the crude tall oil (MC-102567, Sub 79, Gibbon 
Extension—Tall Oi Products, 3-3-61) .. . passenger authority restricted 
to a certain number of passengers (MC-119432, DiLauwro Common Car- 
rier Application, 2-27-61) . . . transportation of ‘‘banana puree’’ was 
not ‘‘exempt’’ prior to Transportation Act of 1958 and furnishes no 
grandfather rights (MC-109540, Sub 15, Yeary Transfer Co., Inc., 
Grandfather Application, 2-23-61) ... transportation of four shipments 
in two months, failure to station equipment in area, and failure to adver- 
tise in area, do not show operations of competitive significance in § 5 
proceeding (MC-F-7290, Security Storage & Van Co., Inc.—Purchase— 
Acme Van Lines, Inc., 3-16-61) . . . the reasonableness of the purchase 
price, vendee’s ability to finance the transaction and meet the burden 
of the increased debt, and the propriety of vendee’s estimates as to the 
result of the transaction, are fundamental questions in a § 5 proceeding 
and thus not improper in a reply to exceptions (MC-F-7021, Tamiami 
Trail Tours, Inc.—Control and Merger—Benton Rapid Express, 3-17-61) 
. .. but discussion of effect of proposed transaction on exceptant’s pend- 
ing § 5 proceeding is improper (same case) . . . neither permanent nor 
portable loading ramps constitute ‘‘special equipment’’ (MC-C-1919, 
United Transports, Inc. v. Gulf Southwestern Transp. Co., 3-16-61 
(note)) .. . shipments transported in 1955 and 1956 are too remote to 
be considered in application for grandfather rights under Transpor- 
tation Act of 1958 (MC-112069, Sub 7, Lipsman-Fulkerson & Co. Com- 
mon Carrier Grandfather Application, 3-17-61) . . . in grandfather 
application, slackening of applicant’s westbound operations is not valid 
excuse for failure to conduct substantial eastbound service (same 
case) ... 


Water Transportation 
By Westey Rocers, Editor 





No. 33689 
Drugs and Related Articles—N. Jj. & N. Y. to Texas 


The Commission, Board of Suspension, has instituted an investiga- 
tion into and concerning the lawfulness of rates and charges on acids, 
chemicals and drugs, medicines and toilet preparations, from Jersey 
City, Port Newark, New Brunswick and Warton, New Jersey and New 
York, New York, to Dallas, Fort Worth and Houston, Texas, as pub- 
lished Item No. 4081.1 of Sea-Land Service, Inc., Tariff I. C. C. No. 281. 


W-818 (Sub 1) 
Choctaw Transportation Co., Inc.—Exemption Application 


In his recommended report, Hearing Examiner James H. Gaffney 
has proposed that the Commission deny an application of the Choctaw 
Transportation Company, of Greenville, Mississippi. 

Applicants sought an exemption from the provisions of part III 
of the Interstate Commerce Act under the policy declared in section 
303 (e) for the performance of transportation as a contract carrier by 
water between points on the Mississippi River and tributaries, of con- 
tractors equipment, said equipment consisting of floating asphalt hot mix 
plants, barge mounted cranes, caterpillar tractors, draglines and tower 
machines. 

Examiner Gaffney said no evidence was submitted by applicant, 
on behalf of the application, nor by any of the opposing parties present. 
Applicant has failed to show that it was entitled to exemption, said the 
examiner. 


No. 33718 
Great Lakes Ship Owners Association vs. Chicago & North Western Railway Co., et al 


A formal complaint has been filed with the Commission by John H. 
Eisenhart, Jr., Washington, D. C., on behalf of the Great Lakes Ship 
Owners Association. 

Complaint alleges that rates maintained by defendants on pig iron 
in carloads, from Duluth, Minnesota, to Chicago, Illinois, are in violation 
of sections 1, 2, and 3 and of the National Transportation Policy. 

Modified procedure has been ordered. 


W-1102 (Subs 1, 2) 
Dixie Boat Line, Inc. Common Carrier Application—Cruise Service 


Applicant has been directed to answer to Commission, in a writing 
verified under oath, and show cause, if any there be, why order directing 
issuance of authority should not be vacated and applications dismissed 
for failure to file rate publications. 
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No. 33593 
Brass, Bronze, Copper—Connecticut to Southwest 


In a report and order served March 9, 1961, Hearing Examiner 
John S. Messer recommends that schedules be ordered cancelled on 
finding not shown to be just and reasonable. The schedules contained 
reduced rates of 215 cents per 100 pounds, from Bridgeport and Water- 
bury, Connecticut, to Dallas and Fort Worth, and 214 cents from New 
Milford, Connecticut, to Dallas and Fort Worth, on brass and copper 
articles via rail trailer-on-flat-car service. The rates were among several 
published by certain railroads effective October 16 from the origins to 
destinations in Texas and Louisiana, but all other rates were docketed 
by the respondents for cancellation, the examiner said. 

The Commission refused to suspend the protested rates but insti- 
tuted the investigation. Examiner Messer said the respondents had 
submitted no cost evidence to show whether the rates were compensatory. 


W-809 (Sub 6) 
Tidewater Barge Lines, Inc.—Contract Carrier Exemption 


The Commission has been asked for an exemption under section 
303 (e) of the Interstate Commerce Act from the provisions of part III 
of the Act by Tidewater Barge Lines, Inc. (formerly Tidewater Shaver 
Barge Lines), Portland, Oregon. 

Applicant seeks exemption for the purpose of performing, as a 
contract carrier, the transportation of anhydrous liquid ammonia, in 
bulk, under pressure, in special equipment. Applicant said it proposed 
to serve California ports and Columbia River ports, as requested by the 
shipper, Shell Chemical Corporation, with whom it would enter into 
written contracts. 


| & $ 7250 
Contract Rates Rugs and Carpeting—Amsterdam, N. Y. to Chicago 


A majority of the Commission in a report, accompanied by an order, 
found that New York Central Railroad Company Contract Rates on rugs 
and carpeting to be unjust and unreasonable in that they constitute 
‘‘a destructive competitive practice within the meaning of the National 
Transportation Policy.’’ 

These ‘‘contract rates’’ became effective on April 29, 1960, after the 
expiration of the statutory seven-month suspension period, and extended 
to a shipper rates lower than normal rates for shipping the bulk of its 
traffic (80 per cent) in a one-year period via the New York Central. 

In finding the contract rates unlawful, the Commission discussed 
other proceedings in which so-called volume rates were involved and 
said that the situation in the instant proceeding differed from the others. 
The Commission noted that the New York Central conceded that if the 
rates were approved it would extend ‘‘contract rates’’ to other points 
and on other commodities; and also noted that the motor carrier flatly 
stated that they would follow. 
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Concluding, the Commission stated: ‘‘The inevitable effect of a 
substantially exclusive patronage contract such as is involved here, con- 
sidering especially the contractual conditions described herein, is to 
destroy competition for the duration of the contract. During the term 
of the contract, and especially during its final months, the shipper’s 
vested interest in the reduced rate would discourage or prevent accept- 
ance of an offer of superior transportation service at an equivalent or 
lower rate, nullifying any inherent advantages of other transportation 
agencies as a competitive factor. We are directed by the National 
Transportation Policy to preserve the inherent advantages of the various 
modes, not to approve contracts which prevent the effective assertion 
of those advantages. These are matters which may not be ignored. As 
indicated, the respondent advanced competitive necessity as a justifica- 
tion for its contract rate proposal. However, where lower rates on 
traffic, all of which moves under substantially similar transportation 
circumstances, are necessary to regain or retain traffic, the remedy of 
reducing regularly published rates is available and should be used.”’ 


Civil Action No. 61-1133 


New York Central Railroad Company vs. United States of America and 
Interstate Commerce Commission 


The Federal District Court for the southern district of New York 
was asked to enjoin and annul the order of the Commission in I & S 7250. 

The railroad charged 28 errors against the Commission in its deci- 
sion. Among other things, the New York Central asserted that the 
Commission had erred in not finding that the contract rate would pro- 
mote rather than stifle competition, and advanced the view that there 
was no evidence to support the finding that the contract rates would be 
destructive of the just and reasonable rate structure necessary to imple- 
ment the National Transportation Policy. 
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0. REGULATION * 
02. Federal Regulation 


02.1 National Transportation Policy 
02.10 Generally 


02.10 By terms of National Transportation Policy, Commission is 
required to administer Act so as to recognize and preserve inherent ad- 
vantages of each mode of transportation, and to encourage establishment 
and maintenance of reasonable charges for transportation services, ‘‘with- 
out unjust discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices.” Policy further provides that ‘‘All of the 
provisions of this Act shall be administered and enforced with a view to 
carrying out above declaration of policy.” See 355 U. S. 88, 87-88; 321 
U. S. 194, 205-206; 321 U. S. 67, 82-83. Thus, policy gives meaning and 
content to standard, among others, of “just and reasonable”’ referred to in 
secs. 1 and 15(7) of Act. I & S 7250, Contract Rates—Rugs & Carpeting— 
Amsterdam, N. Y. to Chicago, .... I. C. C. ...., 2-13-61, Commission. 


02.2 Interstate & Foreign Commerce 
02.25 International Movement 


02.25 Whether they could lawfully interchange at Emerson or some 
other point in Canada is, of course, a matter within jurisdiction of Canadian 
authorities, and beyond Commission’s province to determine as its jurisdic- 
tion only extends to International Boundary line. MOC-110948, Sub 1, Soo- 
Security Motorways, Ltd. Ext.—Pembina, N. Dak., .... M. C. C. 
3-16-61, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.08 Nonexempt Articles 


04.03 Citrus and fruit juices were held to be nonexempt manufactured 
agricultural commodities long prior to 1958 amendment in 64 M. C. C. 455. 
A similar finding was made with respect to nonexempt status of vegetable 
juices, frozen or canned, in 309 I. C. C. 46, and with respect to cooked vege- 
tables in 81 M. C. C. 649. See also 78 M. C. C. 335. MO-112069, Sub 7, 
Lipsman-Fulkerson & Co. Com. Car. Grandfather App., .... M. C. C. ...., 
3-17-61, Div. 1. 


04.03 Transportation Act of 1958 amended sec. 203(b)(6) of Act, as 
pertinent, by incorporating Commodity List contained in Administrative Rul- 
ing 107 of Commission’s Bureau of Motor Carriers. Such commodity list 
classified middlings, wheat shorts, and wheat bran, as ‘“‘not exempt.’”’ Wheat 
mixed feed, which, according to witness for supporting shipper, is 
“coarse outer covering of wheat kernel, wheat germ, and wheat flour, and 
offal from tail of mill,” is not specifically listed in Commodity List but all 
other feeds listed therein, except ground oat hulls, rice bran, and feed 
screenings, are classified as ‘“‘not exempt.”’ This commodity clearly is “not 
exempt’ for reason that it has been processed to extent that it no longer is 
wheat but is, rather, a product of wheat, a feed. We conclude that trans- 
portation of wheat grey shorts, wheat standard middlings, wheat mixed feed, 
and wheat bran is not exempt from economic regulation. MC-110064, Sub 3, 
A. W. Sturgeon & Harry Meeker Ext.—Wheat Bran, Wheat Mixed Feed & 
Other Commodities, .... M. C. C. ...., 3-2-61, Div. 1. 

04.03 Transportation of purees, including involved banana puree, was 
not exempt from economic regulation prior or subsequent to Transportation 
Act of 1958. Accordingly, no grandfather operating rights may be granted 
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for transportation of banana puree under sec. 7(c) of Transportation Act of 
1958. MOC-109540, Sub 15, Yeary Transfer Co. Inc. Grandfather App., .... 
M. C. C. ...., 2-28-61, Div. 1. 


04.5 Terminal Area Operations 
04.52 Motor 


04.52 Some of applicant’s past operations are exempted by sec. 
203(b)(8). Such operations include all of those which were confined to 
transportation between two points both of which are in zones commercially 
a part of such a municipality as Middletown, Newburgh, or Otisville. To 
extent that applicant proposes operations of this type, no operating authority 
is required from Commission. See 54 M. C. C. 21, 108-110. MOC-119560, 
Raymond Butler Cont. Car. App., 3-1-61, Div. 1. 


04.8 Miscellaneous Exemptions Under Sec. 203 (b) 
04.80 Generally 


04.80 Applicant has been transporting groups of school children in 
charter trips from points located beyond territory served by its regular 
route, under belief that such transportation is within partial exemption of 
sec. 203(b)(1) of Act. However, evidence does not clearly establish 
whether such trips are sponsored and paid for by school as an official school 
function. See 83 M. C. C. 339. Under circumstances, applicant is admon- 
ished henceforth to limit its operations under secs. 208(c) and 203(b) (1) 
of Act to those which meet stated requirements. MC-731338, Sub 4, May- 
flower Coach Corp. Ext.—Charter Operations from Dutchess County, N. Y., 
3-17-61, Div. 1. 


05. Types of Carriage 


05.2 Contract Carriers 
05.20 Generally 


05.20 It seems clear that proposed operations do not conform to those 
of a contract carrier as defined in sec. 203(a)(15) of Act. At time applica- 
tion was filed applicant was not cognizant of fact that such carrier would 
be limited as to number of contracts it may hold. Applicant holds himself 
out to perform transportation service for any coal dealer or other member 
of general public that may need his service. Therefore, proposed operations 
are those of common carrier. MOC-119569, Raymond Butler Cont. Car. App., 
3-1-61, Div. 1. 


05.20 Applicant’s proposal to provide service exclusively for support- 
ing shipper through assignment of carrier’s entire fleet and staff for ship- 
per’s exclusive use, under continuing contract, is that of contract carrier as 
defined in sec. 203(a)(15) of Act, as amended. MO-119110, Cosco Truck 
Limes, Inc. Cont. Car. App., 3-21-61, Div. 1. 

05.20 Evidence discloses that applicant presently holds authority to 
transport involved commodities to those points in seven States which are 
within 300 miles of Hamilton and that his services are dedicated to sup- 
porting shipper pursuant to written contract. Thus, it is clear that proposed 
operations, which will be extension of applicant’s present service, are those 
of contract carrier as defined in sec. 203(a)(15) of Act, as amended. 
MC-9726, Sub 6, T. F. Dunlap Ext.—Prefabricated Houses, 3-8-61, Div. 1. 

05.20 Applicant maintains office and garage facilities directly adjacent 
to shipper’s yard at Flemington, is presently serving it under contract, and 
proposes to provide useful and flexible transportation service designed to 
meet its distinct needs and to dedicate its equipment to exclusive use of 
that shipper. Proposed operations are clearly contract carriage as defined 
in sec. 203(a)(15) of Act. MO-117380, Sub 4, Flemington Transp. Inc. Ext. 
—Several States, 3-9-61, Div. 1. 
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05.20 Inasmuch as applicant proposes here to furnish transportation 
services designed to meet distinct need of a single shipper, operation pro- 
posed is contract carriage as defined in sec. 203(a)(15) of Act as amended. 
MC-116119, Sub 6, J. F. Harris Ext.—Detroit, Mich., 3-9-61, Div. 1. 

To Same Effect (one shipper): 

MC-67419, Sub 1, Philip Stinger, Inc. Ext.—Wilmington (Del.), 
3-23-61, Div. 1. 

05.20 Evidence establishes that applicant will dedicate his equipment 
to exclusive use of shipper herein, and that he will provide service meeting 
distinct needs of shipper. It thus appears that proposed operation is that 
of contract carrier as defined in sec. 203(a)(15) of Act, as amended. MC- 
118950, Sub 1, J. T. Logan Ext.—Pulpboard, 3-13-61, Div. 1. 

05.20 Applicant proposes to dedicate his vehicle to exclusive use of 
two supporting shippers and to provide service to meet their distinct needs. 
Therefore, it appears that applicant’s proposed operations are those of con- 
tract carrier as defined in sec. 203(a)(15) of Act, as amended. MO-119540, 
Raymond Murphy Cont. Car. App., 2-27-61, Div. 1. 


05.20 Inasmuch as applicant proposed to furnish transportation serv- 
ice designed to meet distinct need of one shipper and to assign motor ve- 
hicles to exclusive use of supporting shipper, operation as proposed is that 
of contract carrier as defined in sec. 203(a)(15) of Act. MO-119346, Red 
Crest Exp. Inc. Cont. Car. App., 2-28-61, Div. 1. 

05.20 Inasmuch as applicant proposes to serve limited number of ship- 
pers, to dedicate vehicles to their exclusive use, and to enter into longterm 
contracts, it is clear that its proposed operations would be those of contract 
carrier. MC-123026, Scott-Dale Corp. Cont. Car. App., 3-13-61, Div. 1. 


05.22 Assigned Equipment 


05.22 Record does not show willingness on applicants’ part to dedicate 
their equipment to supporting shipper for continuing period of time as en- 
visioned by sec 203(a)(15) of Act. Rather, it appears that applicants 
regard a single trip, one-way or round-trip, to constitute dedication. Also 
it does not appear that service which applicants propose would differ in any 
manner from that performed by common carriers generally. MO-110064, 
Sub 8, A. W. Sturgeon & Harry Meeker Ext.—Wheat Bran, Wheat Mixed 
Feed & Other Commodities, .... M. C. C. ...., 3-2-61, Div. 1. 


05.23 Number of Patrons 


05.23 Respondent’s operations on and prior to that date were not 
those of contract carrier as now defined, as at that time it had contracts 
with 12 shippers and provided service in no way distinguished from that 
offered by common carriers. MO-47616, Sub 6, Aero Mtr. Line, Inc. Con- 
version Proceeding, 3-15-61, Div. 1. 


05.23 Section 203(a)(15) of Act defines contract carrier as one which 
operates under contracts “with one person or a limited number of persons.” 
Thus Act does not specify an arbitrary number of contracts which must not 
be exceeded by a contract carrier; rather this figure is one within Commis- 
sion’s jurisdiction to fix. 77 M. C. C. 433, 438. Whether a carrier serves a 
“limited number” of shippers must be determined upon consideration of all 
factors and circumstances surrounding a particular operation or type of 
motor carrier service. Among factors to be considered are different types of 
commodities transported, number of permits held by carrier, territory in 
which its operations are to be conducted, degree of specialization required 
by nature of business of shippers involved, and degree of similarity in 
services that carrier performs under its effective continuing contracts. See 
82 M. C. C. 777. Although respondent’s operations are conducted in a 
limited area, it serves a variety of shippers, performs varied transportation 
services, handles number of dissimilar commodities, and operates several 
different types of motor vehicles. Upon facts presented here and in absence 
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of any special or unusual circumstances such as were found to exist in 77 
M. C. C. 433, it is concluded that respondent, operating as it does under 
contracts with at least 20 shippers, is not conducting operations ‘“‘under con- 
tinuing contracts with one person or a limited number of persons.” 


MC-59940, Sub 1, P. Saldutti & Son, Inc., Conversion Proceeding, 2-20-61, 
Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Fact that Hofer, Inc., held operating authority from Commis- 
sion during part of time under consideration as phase III does not operate 
as bar to finding that challenged operation, in fact, constitutes private car- 
riage. 79 M. C. C. 561, 569-70. MC-O-2188, J. V. Hofer—Investigation of 
Operations, .... M. C. C. ...., 3-1-61, Div. 1. 


05.90 It is unlawful for any person to transport property by motor 
vehicle, in interstate or foreign commerce, unless there is in force with 
respect to such transportation a certificate or permit issued by Commission, 
or unless transportation is within scope, and in furtherance, of a primary 
business enterprise other than transportation. This so-called primary 
business test was originally expressed in 42 M. C. C. 193; 51 M. C. C. 65; 
affirmed in 93 Fed. Supp. 517, aff’d. 340 U. S. 925; and recently codified in 
sec. 203(c) of Act. Although Commission has considered many criteria in 
resolving this issue (82 M. C. C. 651), very nature of problem involved re- 
quires that each case be considered upon its own particular facts. MC-O- 
2160, Pacific Intermt. Exp. Co. v. M & M Oil & Transp. Inc., .... M. C. C. 
cccey Srae, Uae. 1. 

To Same Effect: 


MC-C-2188, J. V. Hofer—Investigation of Operations, .... M. C. C. 
...., 8-1-61, Div. 1. 


05.92 Goods Purchased 


05.92 Employment of an oil buyer might, under some circumstances, 
tend to indicate noncarrier status, however, fact that a single company, 
Frontier, ‘“‘purchases”’ all oil obtained by so-called M and M Oil buyer obvi- 
ates importance of this employee’s title. Similarly, fact that M and M Oil 
has title to product which it transports is unimportant. Compare 151 F. 2d. 
834 and 213 F. 2d. 300. MOC-C-2160, Pacific Intermt. Exp. Co. v. M & M Oil 
& Transp. Inc., .... M. C. C. ...., 3-1-61, Div. 1. 


05.93 Goods Purchased & Sold 


05.93 Sugar transportation operations of Hofer had only a related or 
secondary connection with any nontransportation activities engaged in by 
Hofer. Inasmuch as they were undertaken to obtain a backhaul for other 
transportation activities of Hofer, whether such other activities were those 
of a private or for-hire carrier, challenged transportation of sugar must be 
deemed to be conducted with purpose of profiting from transportation per- 
formed and, as such, to constitute for-hire carriage for which operating 
authority from Commission is required. Compare 81 M. C. C. 337. 

More than % of all of assets of Hofer, Inc., consist of rolling stock; its 
refinery credit is expressed in truckloads; it actually transports all of sugar 
it deals in; its ““‘warehouse”’ is more of a garage than a warehouse; it does 
little warehousing in any real sense; it utilizes same vehicular equipment 
for sugar transportation that it utilizes for grain transportation in opposite 
direction; it is as much, if not more, in business of transporting grain as it 
is in business of buying and selling grain; and it does not deny that its 
sugar transportation is valuable principally because it can be coordinated 
with grain transportation reducing cost of transportation of both sugar and 
grain. Sugar dealings engaged in by Hofer, Inc., whether sugar is trans- 
ported to a customer or its warehouse, constitutes enterprise conducted for 
purpose of profiting from transportation performed; and sugar transporta- 
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tion performed is for-hire carriage for which operating authority from 
Commission is — MC-C-2188, 7 V. Hofer—In m of Opera- 
tions, .... M. C. C. , 8-1-61, Div. 1 


1. PROCEDURE 
15. Parties 
15.1 Proper Parties 


15.16 Protestants 


15.16 Protestant has no present authority to serve involved origin 
point. However, at time of hearing herein, it had pending application for 
authority similar to that here sought. This vested in protestant sufficient 
interest at time warranting its appearance at hearing. Accordingly, examiner 
was correct in allowing this carrier to enter its appearance and participate 
in hearing. MC-110525, Sub 415, Chemical Tank Lines, Inc. Ext.—Ind., 
3-2-61, Div. 1. 


15.16 Notice of intention to protest by United was timely filed in ac- 
cordance with Commission’s General Rules of Practice. Although United 
submitted no evidence of its authority, ability or willingness to perform 
service similar to that proposed herein, it has application pending before 
Commission in which it seeks authority to transport packages not exceeding 
50 pounds in weight or 108 inches in girth between points and areas in 7 
midwestern States, including territory involved herein. Thus, it is apparent 
that it has sufficient interest in instant proceeding to entitle it to partici- 
pate as a protestant. MC-40861, Sub 4, Sloan’s Moving & Stor. Co. Ext.— 
Ill. Points, 3-14-61, Div. 1. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Interpretation of Malone’s certificate should not be made on this 
record where it is not relevant to primary issue in application and where 
complete presentation of background of certificate has not been made. 
MO-95876, Sub 20, Anderson Trucking Service, Inc. Ext.—Northwest, 
3-20-61, Div. 1. 

16.10 Contentions concerning validity of action of Commission in 
granting certificate in question constitute collateral attack upon findings in 
application proceeding which led to issuance of such authority, and are not 
properly within scope of issues here involved. MO-O-2990, Deaton Truck 
Line, Inc. v. R. J. Coker, 3-9-61, Div. 1. 


16.10 Assertion that proposed for-hire operations will be dependent 
upon applicant’s private carrier operations, and that combination thereof 
will result in unfair competitive practices, is not matter which properly may 
be considered in a grandfather proceeding. MC-117899, C. D. Smith Co. 
Com. Car. Grandfather App., 2-21-61, Div. 1. 


16.2 Burden of Proof 
16.20 Generally 


16.20 Where, as here, application of restricted interchange rule to 
particular situation is questioned, burden of proof to show that effect thereof 
upon traveling public is just and reasonable rests upon proponents thereof. 

— A — Routes—Thunderbird Transp. Co. Inc., 
, 2-20-61, Div. 2. 


16.28 "1 & & Proceedings 


16.23 Under sec. 216(g) of Act, burden is upon respondents to estab- 
lish justness and reasonableness of a changed rate. I & S M-18827, Food- 
stuffs—From Wash., D. C. to Baltimore, Md., .... I. C. C. ...., 3-14-61, 
Div. 2. 
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16.23 Inasmuch as proposed schedules involve initial rates, burden of 
proving their unlawfulness rests upon protestants. I & S M-13877, Oleo- 
margarine—Ohio to Conn. & Mass., .... I. C. C. , 3-2-61, Div. 2. 


16.24 General Investigations 


16.24 If a for-hire carrier under Commission regulation is engaged in 
legitimate private carriage, it ordinarily must be prepared to demonstrate 
this fact in a positive and convincing manner. MO-O0-2188, J. V. Hofer—In- 
vestigation of Operations, .... M. C. C. , 3-1-61, Div. 1. 


16.29 Burden of Going Forward 


16.29 Showing by complainant of existence of substantial transpor- 
tation profit places squarely upon defendants burden of going forward with 
evidence tending to show that challenged operations are conducted for pur- 
pose other than this transportation profit. MC-O-2160, Pacific Intermt. Exp. 
Co. v. M & M Oil & Transp. Inc., .... M. C. C. , 8-1-61, Div. 1. 


16.3 Official Notice 
16.85 Technical Knowledge 


16.35 Interpretation in 62 M. C. C. 348 is wholly in accord with dic- 
tionary meaning of term and with views expressed in number of technical 
publications and information sources known throughout steel industry, of 
which official notice may be taken. MO-C-1775, L. W. Simpson—lInvestiga- 
tion & Revocation, .... M. C. C. , 2-21-61, Commission. 


16.5 Testhneny 


16.52 Verified Statements 


16.52 General Practice Rule 1.50 provides that facts asserted in any 
pleading under modified procedure ‘“‘must be sworn to by persons having 
knowledge thereof, which latter fact must affirmatively appear in affidavit.” 
Verification accompanying respondent’s statement states that affiant, who is 
respondent’s attorney, ‘‘has prepared foregoing statement of facts and that it 
is true to best of his knowledge and belief.’’ Thus, affidavit fails to state 
affirmatively that affiant had knowledge of facts stated. Accordingly, it is 
deficient, and respondent’s statement of facts will not be considered. I &S 
M-13877, Oleomargarine—Ohio to Conn. & Mass., .... I. C. C. , 3-2-61, 
Div. 2. 

16.52 Qualifications of witness are set forth in opening of statement, 
and facts are based on company records to which witness had access during 
normal course of his duties. Statement is properly verified, and no sound 
reason appears for its rejection. Motion to strike is overruled. No. 33418, 
Petition by Atchison, T. & S. F. Ry. Co. for Proper Construction of Tariff 
Class. of ‘“‘Autoclaves,” .... I. C. C. , 2-21-61, Div. 3. 

16.52 Bases of motion to strike are that additional facts are not sworn 
to, reflect conclusions, include argument, and are prejudicial and not ma- 
terial to issues. Information sought to be stricken attempts to relate rates 
from New England origins, previously used by other parties for comparative 
purposes, to first-class rates and such rates constructed by shipper using 
short-line distances. Since relationship sought to be established is based 
on facts not properly authenticated, motion is granted. I & S M-13913, 
Printing Paper—South Brewer, Maine to Md., Pa., D. C. & Del, .... I. C. C. 

, 3-10-61, Div. 2. 


16.6 Documents 


16.69 Exhibits 


16.69 Exhibits were supported by dispatcher’s sheets and bus tapes, 
which indicate number of passengers carried. These were made available 
for inspection to all parties during direct examination of Somerset’s traffic 
consultant. Following cross-examination of protestant’s witness, these ex- 





1002 I. C. C. PRACTITIONERS’ JOURNAL 





hibits were received into evidence by board without objection. On follow- 
ing day immediately prior to close of hearing Suburban sought permission 
to examine underlying data. Somerset’s counsel rejected this request. 
Suburban then moved to strike all Somerset exhibits based on tapes, assert- 
ing that it was not afforded opportunity to examine bus tapes. Suburban 
had ample opportunity to examine data in question, and request to examine 
matter just prior to close of hearing appears to be unreasonable. MO-115116, 
Sub 5, Suburban Transit Corp. Ext.—Plainfield, N. J., 3-7-61, Div. 1. 

16.69 Illinois-California Express, Incorporated’s (ICX’s) questioned 
exhibits, relating to tonnage of freight moved by it in competition with 
applicant, are based upon International Business Machine tabulating sheets. 
Information on these sheets was abstracted from shipping documents and 
sheets were compiled during usual course of ICX’s business. Supporting 
witness did not personally compile these exhibits, but all tabulations were 
prepared under his direction and he had personal knowledge of underlying 
documents containing such information as well as protestant’s general busi- 
ness operations. However, inasmuch as ICX did not present for examina- 
tion underlying documents from which these tabulations were compiled, 
Commission is unable to accept proffered exhibits in evidence. Tabulations 
of electric computing machines are not authenticating documents, but are 
themselves only abstracts of something which appears on original docu- 
ments. See 65 M. C. C. 331. Protestant’s questioned exhibits, which con- 
sist of improperly supported abstracts of past shipments, were erroneously 
received in evidence and will not be considered in disposition of this pro- 
ceeding. MC-110825, Sub 24, Transon Lines, Alternate Route—Oklahoma 
City, Okla. to Albuquerque, N. Mex., 3-2-61, Div. 1. 


16.8 Degree or Weight of Proof 


16.80 Generally 


16.80 Factual conclusions of hearing officer, particularly when they 
deal with weight to be accorded evidence, are entitled to substantial respect, 
and they will not be overturned by Commission unless clearly erroneous. 
MO-110064, Sub 3, A. W. Sturgeon & Harry Meeker Ext.—Wheat Bran, 
Wheat Mixed Feed & Other Commodities, .... M.C.C. ...., 3-2-61, Div. 1. 


17. Hearing 


17.0 Requisites 
17.01 Notice 


17.01 All of proceedings cited on exceptions either involve property 
rights or they stand for proposition that one who has acquired rights cannot 
be deprived of them without notice and opportunity to be heard. This case 
does not involve property rights, and as to other proposition, there is no 
question but what there has been ample notice and opportunity to be heard 
in this proceeding insofar as instant protestants are concerned. Ex Parte 
171, Sub 8, Kansas City S. Ry. Co. (Rules, Standards & Instructions for 
Installation), .... 1. C. C. ...., 3-3-61, Div. 3. 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Protestants on appeal renew their motion to strike certain parts 
of testimony concerning costs of operation, on ground that costs are not 
supported by underlying data. Objection to this testimony goes to its 
weight and not to its relevancy as evidence or to competency of witness. 
Protestants were accorded opportunity to cross-examine witness and present 
rebuttal testimony. Motion is overruled. I & S M-13470, Fertilizer & 
Fertilizer Materials—Indianapolis & Plymouth, Ind. to Wis., .... I. C. C. 
...., 3-13-61, Div. 2. 
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17.43 Rulings 


17.43 In 309 I. C. C. 135, 136, Commission stated: “‘The report and 
order of the Idaho Commission are best evidence of Commission’s action 
with respect to railroads’ request for increased intrastate rates and charges 
on commodities concerned.’”’ Motion to overrule rejection of reports and 
orders of Minnesota Commission is granted. No. 33051, Minnesota Intrastate 
Frt. Rates & Charges, .... I. C. C. , 2-20-61, Commission. 

17.48 Nonprejudicial Rulings 


17.48 It is true that complainant was derelict in its failure to comply 
with sec. 1.21(b), and certainly its actions in that respect are not condoned 
but defendant may not utilize this defect to negate validity of entire proceed- 
ing without some showing that he has been denied substantial rights as 
result of defect. Section 1.2 of Rules requires that they shall be liberally 
construed to secure just, speedy, and inexpensive determination of issues, 
and clearly Commission would not be warranted in sustaining defendant’s 
position in absence of any demonstration that he has been injured by com- 
plainant’s neglect. MOC-C-3044, Alaska Truck Transport, Inc. v. L. H. 
Doolittle, .... M. C. C. , 8-22- 61, Div. 1. 


17.49 Waiver of Objections 


17.49 It would appear that defendant’s proper remedy would have 
been a motion to dismiss. Instead, he filed a pleading which was responsive 
to Commission’s order, except insofar as he failed either to admit or deny 
material allegations of statement. This would appear to constitute waiver 
of any defects in procedural notice. MC-C-3044, Alaska Truck Transport, 
Inc. v. L. H. Doolittle, .... M. C. C. , 3-22-61, Div. 1. 


18. Decisions 
18.3 Exceptions 


18.31 Who May File 


18.31 Applicant’s motions to strike protests and exceptions of Re- 
frigerated and Quickway are based on grounds (1) that protests do not set 
forth specifically grounds upon which they are made in violation of sec. 
1.243(3) of Commission’s General Rules of Practice, (2) that no carrier 
is authorized to appear, protest, or file exceptions in grandfather proceed- 
ing, and (3) that Refrigerated failed to appear at hearing and thereby 
waived its right to participate in this proceeding. There is no merit to 
applicant’s contentions. Refrigerated and Quickway have valid interests 
in instant proceeding, filed timely protests therein, and their pleadings are 
in substantial compliance with Commission’s General Rules of Practice. 
Applicant’s motions, therefore, are overruled. MC-109540, Sub 15, Yeary 
Transfer Co. Inc. Grandfather App., .... M. C. C. , 2-23-61, Div. 1. 


18.33 Replies 


18.33 Matters complained of involve fundamental questions under sec. 
5 in deciding ultimate issue of whether proposed transaction under that sec. 
would be consistent with public interest. Commission is required to con- 
sider those questions even if application seeking such approval is uncon- 
tested. Manifestly, matters complained of are not improper in reply to 
exceptions. MC-F-7021, Tamiami Trail Tours, Inc.—Control & Merger— 
Benton Rapid Exp., 3-17-61, Div. 4. 


18.35 Defective 


18.35 While not condoning applicant’s summary statement of its 
exceptions and admonishing applicant to conform to Commission’s rules in 
future, Commission has considered applicant’s exceptions on their merits. 
MC-501382, Sub 62, Central & S. Truck Lines, Inc. Ext.—Imported Products, 
3-22-61, Div. 1. 

18.35 While protestant’s exceptions do not conform to requirements 
of Rule 1.96(a) of General Rules of Practice, they are understandable and 
will be considered in this instance. Protestant is admonished, however, that 
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future disregard of these rules may result in rejection of pleadings offered 
for consideration. MC-107128, Sub 21, Fast Frt. Inc. Ext.—Dunkirk, Ind., 
2-27-61, Div. 1. 


18.4 Final 
18.41 Form & Content 


18.41 Administrative Procedure Act does not require detailed findings 
of every subsidiary evidentiary fact, or specific ruling on each proposed 
finding of fact. So long as agency makes clear factual basis on which it 
has proceeded, and conclusions arrived at have rational basis in those facts, 
necessary requirements are satisfied. 115 F. Supp. 272, and 65 M. C. C. 
395,410. MO-8902, Sub 12, Western Exp. Co. Ext.—Sealdtanks, .... 
M. C. C. ...., 8-22-61, Commission. 


18.44 Res Judicata 


18.44 Complainant’s shipments were not before Court and its decision 
is res judicata with respect to Commission’s disposition of instant proceeding. 
No. 83220, Farmers Union Grain Term. Assn. v. Canadian Nat. Rys., .... 
kL. ©. ©. ..0c9 EPS, Bev. 8. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Applicant was afforded full opportunity to present all pertinent 
evidence regarding B & O’s service at somewhat lengthy hearings, and, 
furthermore, applicant disclosed that, under its contract with B & O latter 
is required to continue handling traffic that it has handled for applicant in 
past. In light thereof, of small volume of local traffic involved, and of 
authority granted to applicant herein, it does not appear that requested 
further hearing would serve any useful purpose. Accordingly, applicant’s 
request for further hearing is denied. MC-66562, Sub 1508, Railway Exp. 
Agency, Inc. Ext.—Detroit, Mich.-Cincinnati, Ohio, 3-17-61, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 Certificate issued to converted carrier should as nearly as pos- 
sible provide for substantial parity between past and future operations. 
81 M. C. C. 561. Restriction “before or after a movement by water” in 
permit is clear and unambiguous, and obviously requires that shipments 
transported by applicant also have, at some time, a water movement. Con- 
sequently, authority described insures substantial parity between past and 
future operations. MC-59940, Sub 1, P. Saldutti & Son, Inc. Conversion 
Proceeding, 2-20-61, Div. 1. 


20.1 When Interstate Franchise Required 


20.14 Railroad Relocations 


20.14 Station relocations are designed to continue station service in 
considered areas and there is no attempt on part of applicants to retire or 
discontinue such service. Even were applicants proposing to retire such 
stations, Commission would have no jurisdiction thereover. See 94 
zy. Go ©. Gi. 


Removal of tracks between South Station and Newton, and that seeking 
construction between South Station and Newton considered together cannot 
be said to constitute an abandonment or construction of a line of railroad 
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within meaning of sec. 1(18). Applicants’ entire line, after such removal 
and construction, will remain in service as before and will render exactly 
same service. Compare 67 I. C. C. 252. Such proposal constitutes only 
relocation of portion of applicants’ line. Insofar as applications seek author- 
ity to abandon, construct and operate, such applications will be dismissed 
for want of jurisdiction. F. D. 21268, Boston & A. R. Co.—Abandonment 
of Line bet. Boston & Newton, Mass., 3-3-61, Div. 4. 


20.3 Conflicting Applications 
20.80 Generally 


20.30 Shipper’s transportation needs can be adequately met and in- 
volved traffic will be sufficient to sustain services of not more than two motor 
carriers; and, consequently, selection must be made among applicants, some 
of which appear to be equally qualified, by reason of existing terminal facili- 
ties and equipment and past experience in performing nationwide operations, 
to receive additional grant of broad territorial authority. In these circum- 
stances, having in view fact that grants herein will not result in diversion 
of previously handled traffic from applicants not selected, Commission finds 
reasonable and concurs in choice made by supporting shipper. Compare 
81 M. C. C. 291, 305. Accordingly, Burnett and Arco should be granted 
authority to extent set forth in findings. MC-1184, Sub 17, G. F. Burnett 
Co. Inc. Ext.—Air Cars, .... M.C.C. ...., 2-28-61, Div. 1 


20.30 Volume of teaite involved does not appear to be sufficient to 
justify granting authority to two carriers. Applicants are both reliable, 
experienced carriers, and there is little basis in record upon which to choose 
between them. Gibbon maintains terminal in Springhill, while that of 
Hearin is located some 50 miles distant. In this proceeding, Commission 
has not accorded much weight to proximity of terminals. However, con- 
sidering that shipper attaches some importance to this factor, and that there 
is no other relevant distinction between respective services proposed by two 
applicants, Gibbon, whose application also was filed first, is selected as some- 
what better qualified of two to receive authority. MC-102567, Sub 79, 
E. C. Gibbon Ext.—Tall Oil Products, .... M. C. C. ...., 3-8-61, Div. 1 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Shipments covered by Northam freight bills were transported in 
1955 and 1956 and are clearly too remote in time to have probative value. 
Compare 83 M. C. C. 411. 


Curtailment of applicant’s movements of meat shipments from 
midwest to west coast due to competitive difficulties in late 1957 and early 
1958, and resultant lack of equipment for handling return movements of 
involved commodities, do not constitute circumstances beyond its control. 
Clearly, slackening of applicant’s westbound operations does not provide 
valid excuse for its failure to engage in substantial eastbound service in 
movements of involved commodities, particularly when, as here, it ad- 
mittedly was continuing to serve shippers of exempt fresh produce during 
this period. Applicant has failed to sustain its burden of proving required 
bona fide operations between points sought. Denied. 


Commodities which were nonexempt prior to enactment of Trans- 
portation Act of 1958 may not be basis for filing of grandfather appli- 
cation because such commodities were not “made subject’? to economic 
regulation by sec. 7(a). Grandfather rights obtainable under sec. 7(c) 
do not extend to all commodities described as nonexempt in Administrative 
Ruling 107, but only to those commodities made nonexempt by second 
proviso to sec. 203(b)(6), and to those exempt commodities transported in 
same vehicle with commodities made nonexempt by that proviso. Compare 
309 I. C. C. 573, and 82 M. C. C. 755. MC-112069, Sub 7, Lipsman-Fulkerson 
& Co. Com. Car. Grandfather App., .... M.C.C. ...., 3-17-61, Div. 1. 
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20.40 In determining scope of applicants’ operations on and since 
May 1, 1958, shipments transported prior to January 1, 1957 not considered. 
Compare 83 M. C. C. 411. 


To justify grant of territorial authority there must be reasonable show- 
ing of bona fide operations from or to representative points throughout 
such a territory. 


Two operating rights may not arise out of same operations. Compare 
315 U. S. 50. 


In applications where grandfather authority is sought, burden of proof 
is upon applicant to establish scope and character of its operations and 
truth of every essential allegation contained in application. MO-117915, 
M & G Produce Carriers, Inc. Com. Car. Grandfather App., .... M. C. C. 

, 3-17-61, Div. 1. 


20.40 In order to qualify for grandfather authority under sec. 7(c) 
of Transportation Act of 1958, applicant must establish that it was engaged 
in bona fide operations for which authority is sought, on May 1, 1958, and 
continuously since that date, except for interruptions in service beyond its 
control. Phrase ‘“‘bona fide operations’ means substantial as distinguished 
from incidental, sporadic, or infrequent service. MC-118407, Nebraska 
Ill. Colo. Exp. Inc. Com. Car. Grandfather App., 3-8-61, Div. 1. 


20.40 In proceedings under sec. 7(c) of Transportation Act of 1958, 
applicant must present evidence within scope of application both prior and 
subsequent to critical date in order to satisfy test of ‘‘bona fide operation.” 
MC-117799, Joe Robinson Com. Car. Grandfather App., 3-2-61, Div. 1. 


20.40 Shipments handled during 1956 are excluded because they are 
too remote from statutory date to establish that bona fide operations were 
actually being conducted on that date. Compare 83 M. C. C. 411. 


In proceedings of this nature applicant must establish that it has been 
engaged in bona fide operations, in transportation of commodities for which 
authority is sought, on and continuously since May 1, 1958. 


In general, where Statewide authority is claimed, applicant must show 
service on and after critical date to sufficient number of representative points 
throughout State to be representative of whole. MOC-118366, L. R. Shawcross 
Com. Car. Grandfather App., 3-15-61, Div. 1. 


20.40 By its terms, sec. 7(c) of Transportation Act of 1958 limits 
issues in grandfather application filed pursuant thereto to determination 
of whether or not applicant was in bona fide operation on statutory date 
and, if so, whether he has so operated since such date. Burden of establish- 
ing these matters rests, of course, upon applicant. Depending on circum- 
stances of each case, a single shipment from or to a particular point within 
reasonable time before critical date together with one thereafter may be 
sufficient to support finding that an applicant has conducted bona fide opera- 
tion and, therefore, entitled to certificate authorizing continuance of such 
operation. Without this minimal quantum of proof no such finding may 
be made. This is not to say that finding of bona fide operations from or to 
all points in a State or area may not be premised upon showing of operations 
from or to a sufficient number of points in such State or area as reasonably 
to impel conclusion that an applicant’s operations have been Statewide or 
areawide in scope. MC-117899, C. D. Smith Co. Com. Car. Grandfather App., 
2-21-61, Div. 1. 


20.40 In proceedings under sec. 7(c) of Transportation Act of 1958, 
applicant must present evidence of having conducted substantial and con- 
tinuous operations within scope of application both prior and subsequent to 
critical date in order to satisfy statutory test of “bona fide operation.” 
MC-109540, Sub 15, Yeary Transfer Co. Inc. Grandfather App., .... M. C. C. 

, 2-23-61, Div. 1. 
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20.41 Existence of Evidence 


20.41 Commission would not be justified in basing grant of grand- 
father operating authority upon applicant’s vague recollections and gener- 
alized self-serving assertions wholly uncorroborated except for equally vague 
recollections of applicant’s supporting witnesses. This is not to cast doubt 
upon veracity of applicant and its supporting witnesses, but merely to em- 
phasize that they have not offered sort of proof contemplated by sec. 7(c) 
of Transportation Act of 1958 in order to justify grant of authority sought 
here. Compare 82 M. C. C. 486. MO-118407, Nebraska Ill. Colo. Exp. Inc. 
Com. Car. Grandfather App., 3-8-61, Div. 1. 


20.43 Continuity of Operations 


20.43 Continuity of applicant’s service was broken in all instances by 
extended interruptions, and does not present any discernible pattern which 
would show bona fide and continuous operations as distinguished from 
sporadic, infrequent, and incidental movements. Denied. MOC-112069, 
Sub 7, Lipsman-Fulkerson & Co. Com. Car. Grandfather App., .... M. C. C. 
P , 3-17-61, Div. 1. 


20.43 To be entitled to grandfather operating rights herein, applicant 
must establish that it conducted substantial and continuous operations 
within scope of application on and subsequent to statutory date. MC-118407, 
Nebraska Ill. Colo. Exp. Inc. Com. Car. Grandfather App., 3-8-61, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Certificate is clear and unambiguous on its face, however, sub- 
sequent legislative enactments extending the city limits of Atlanta raise 
question whether 15-mile radial zone encompassed by applicant’s authority 
should be measured from present city limits of Atlanta, or from boundaries 
which were in existence at time it was issued. 


Territorial authority is granted on proof which relates to whole of an 
area or territory, whereas authority to serve particular municipality is 
granted on proof which relates to industrial community which bases on that 
municipality. 54 M. C. C. 21, 92-95. With latter type of authority, when- 
ever city or municipal limits of specifically authorized point are lawfully 
extended or expanded, motor carriers holding such authorization may serve 
all points within annexed territory without additional authority, and any 
authorized radial area defined about municipal limits of base point is cor- 
respondingly extended. 66 M. C. C. 396. Commission is not justified, 
however, in holding that same principle applies if extension or contraction 
of boundaries of municipality named in certificate or permit results in 
removal of any territory covered by original grant of authority. Doughnut- 
shaped authority issued to applicant on January 17, 1950, is territorial in 
character, and inner boundary of such territory was and continues to be 
city limits of Atlanta as they existed at time it was issued. To hold other- 
wise would amount to partial revocation of applicant’s certificate without 
benefit to it of procedures provided in sec. 212(a) of Act. Compare 48 
M. C. C. 289, 302. By same token, however, applicant’s certificate does not 
authorize service at any point which is more than 15 miles distant from old 
city limits, even though such point is within 15 miles of present city limits 
of Atlanta. MC-43608, Sub 11, Southern Mtr. Exp. Inc.—Modification of 
COR, sass BMG Ge , 8-23-61, Div. 1. 


21.02 Duplication—Generally 


21.02 Condition imposed to preclude creation of duplicating operating 
rights. MC-117330, Sub 4, Flemington Transp. Inc. Ext.—Several States, 
3-9-61, Div. 1. 
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21.02 Alternate routes proposed duplicate each other and certain 
routes presently held by applicant, and will be redescribed to avoid duplica- 
tion. MO-7380, Sub 119, Pacific Intermt. Exp. Co. Ext.—Portland-Burley 
(Wash., Ore., Id.), .... M. C. C. ...., 2-18-61, Div. 1. 


21.02 Because respondent’s permit contains instances of partial dupli- 
cation, findings herein shall not be construed as authorizing more than a 
single operating right. MC-59940, Sub 1, P. Saldutti & Son, Inc. Conversion 
Proceeding, 2-20-61, Div. 1. 

21.02 Authority herein granted to extent it duplicates any authority 
now held by applicant shall not be construed as a grant of more than a 
single operating right. MC-40861, Sub 4, Sloan’s Moving & Stor. Co. Ext. 
—Ill. Points, 3-14-61, Div. 1. 

To Same Effect: 

re eN Sub 58, C & H Transp. Co. Inc. Ext.—Cast Iron & Steel Pipe, 
8-14-61, Div. 1. 

MC-109689, Sub 109, W. S. Hatch Co. Ext.—Louviers, Colo., 2-21-61, 
Div. 1. 


21.1 Type of Operation 
21.19 Brokers 


21.19 A measure of very loose control purportedly was exercised by 
Country Wide over considered transportation. In practice this amounted 
to telling truck operator where to pick up shipment and where to deliver it, 
and instructing him to call Country Wide in case of serious delay or vehicular 
breakdown. Actual motor carriage was performed by owner-operators with 
little or no real supervision by Country Wide. On balance, Country Wide 
was handling involved shipments as broker, and not as for-hire motor carrier. 
MO-112069, Sub 7, Lipsman-Fulkerson & Co. Com. Car. Grandfather App., 
cee Bee Ge Ge cccicg CUE, war. E 


21.2 Dual Operations 
21.20 Generally 


21.20 Operations by an applicant as both a carrier and broker in same 
territory are not necessarily to be condemned in all instances, as indicated 
in Rules 7, 8, and 13 set forth in appendix to report in 49 M. C. C. 277, 
332-333, and as reflected in certain proceedings involving household goods 
carriers, for example. In instant proceeding, however, there is no showing 
that effective competition between existing carriers would prevail on business 
that applicant would obtain for transportation between those points which 
he is authorized to serve as a common carrier. Further, grant of brokerage 
authority, with respect to points applicant can serve as a common carrier, 
would furnish applicant with opportunity of practicing rate discrimination 
among his patrons by providing common carrier service to some and broker- 
age service to others. Compare 28 M. C. C. 41; and 34 M. C. C. 209. 
MOC-12679, Sub 1, E. F. Bushman Broker App., 2-17-61, Div. 1. 


21.21 Public & Private 


21.21 In view of applicant’s varied business activities, authority 
granted will be made subject to conditions that applicant keep separate his 
for-hire and private operations, and that he maintain separate accounts and 
eg _— MC-117799, Joe Robinson Com. Car. Grandfather App., 

-2-61, Div. 1. 

21.21 Applicant will be required to separately conduct, and to main- 
tain completely separate records and accounts for its private and for-hire 
i. ——— Cc. D. Smith Co. Com. Car. Grandfather App., 

a - , iv. i. 


21.22 Common & Oontract 


21.22 Operations authorized under certificates, and those contract car- 
rier operations hereinafter authorized are such that it is quite unlikely that 
same shipper would be served by applicant both as a contract carrier and 
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as a common carrier, or that preference or discrimination between shippers 
would result. In these circumstances, applicant’s holding of certificates 
and contract carrier authority hereinafter granted will be consistent with 
public interest and National Transportation Policy. MO-116119, Sub 6, 
Jd. F. Harris Ext.—Detroit, Mich., 3-9-61, Div. 1. 


21.3 Routes Operated 


21.80 Generally 


21.30 Protestant’s general-commodity authority authorizes service 
Over regular routes and would not permit deliveries to off-route points as 
required. MO-114211, Sub 16, Donaldson Transfer Co. Ext.—Cast 
Pressure Pipe, 2-23-61, Div. 1. 


21.4 Joinder of Authority 


21.40 Generally 


21.40 A motor common carrier may tack separate grants of unre- 
stricted authority if there is a point of service common to both authorities, 
provided that operations are conducted through such common point, and 
that character of service is maintained. Common point must be a point 
“to which” carrier is authorized to transport given shipment under one 
authority and “from which” it is authorized to transport that same ship- 
ment under joining authority. 48 M. C. C. 610. Furthermore, operating 
authorities such as those involved here may not be tacked across State lines. 
45 M. C. C. 267. — Sub 21, ” hes (Red) Willett Pipe Line Stringing 
Corp. Ext.—Alaska, .... M.C.C.. , 8-18-61, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Vendor’s authority in Ohio, limited as it is to points east of 
U. S. Highway 21, does not permit operations to points located on or west 
of that highway even though they may be within commercial zone of author- 
ized municipality located east of such highway. 54 M. C. C. 21 (19652). 
MC-F-7184, Archie's Mtr. Frt. Inc.—Pur. (Por.)—C. V. Darby, 3-23-61, 
Div. 3. 


21.54 Specified Plants 
21.54 In absence of unusual circumstances common carriers should 
not be granted authority confined to plants of particular shippers. No such 
circumstances are apparent here. MC-106228, Sub 54, Greenleaf Mtr. Exp. 
Inc. Ext.—Latex, Louisville, Ky. to Mich., 3-16-61, Div. 1 
21.59 Commercial Zones—Specific 
21.59 Rand McNally Atlas and Marketing Guide, 1960 Edition, indi- 
cates that Claymont is within commercial zone of Wilmington, under formula 
prescribed in 46 M. C. C. 665. MC-67419, Sub 1, Philip Stinger, 
Wilmington (Del.), 3-23-61, Div. 1. 


21.6 Equipment Operated 


Inc. Ext.— 


21.62 Tank 


21.62 Transportation of liquid commodities, in bulk, in tank vehicles, 
is specialized service which carriers of general freight do not normally hold 
themselves out to perform, and term “special equipment” includes tank 
vehicles. 80 M. C. C. 301, and 48 M. C. C. 289. MOC-8902, Sub 12, Western 
Exp. Co. Ext.—Sealdtanks, 20a Oe: Me Ge , 3-22-61, Commission. 


21.68 Leased Equipment 
21.68 A motor carrier which augments its fleet through lease of equip- 
ment from another must have and exercise control over physical operations 


performed with such equipment. See 75 M. C. C. 625. MOC-F-7184, Archie's 
Mtr. Frt. Inc.—Pur. (Por.)—C. V. Darby, 3-23-61, Div. 3. 
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21.7 Service Authorized 


21.70 Generally 


21.70 Express service constitutes transportation of any commodity 
which may be safely transported in ordinary van-type equipment, including 
those requiring maximum degree of care or security. Thus fears that appli- 
cant may invade field of heavy hauling or bulk transportation are groundless. 
Carrier of express must provide such care or security as is required by nature 
of commodities which it handles; must provide equally expeditious trans- 
portation and careful handling of all shipments, regardless of their volume, 
special demands, or value; and must perform actual operations between 
authorized points upon firmly established schedules allowing minimum prac- 
ticable highway transit time. 63 M. C. C. 573. MC-66562, Subs 1577, 1594, 
1595, Railway Exp. Agency, Inc. Ext.—Newport, Vt., .... M. C. C. ...., 
2-14-61, Div. 1. 


21.72 Kind of Shipment 


21.72 Applicant requires no specific authority to return shipper’s re- 
jected or damaged shipments provided such service is covered by appropriate 
provision in its schedules. See 47 M. C. C. 652. MOC-181385, Sub 28, W. R. 
Arthur & Co. Inc. (Renumbered & Reentitled MC-119642, Sub 1, Janesville 
Auto Transport Co.) Ext.—Fringe States, 2-17-61, Div. 1. 


21.72 In 73 M. C. C. 747, authority to transport “articles requiring 
specialized handling or rigging’’ was found to confer authority only to trans- 
port commodities which because of size or weight require use of special 
equipment. 


Considered pipe, 6-inch or under in size, appears to be of such size and 
weight as not to require use of special equipment, and its transportation is 
not within heavy-hauling authorities of either protestant or applicants. See 
83 M. C. C. 17. MOC-88589, Sub 58, C & H Transp. Co. Inc. Ext.—Cast Iron 
& Steel Pipe, 3-14-61, Div. 1. 


21.72 Heavy-hauling authority does not embrace commodities aggre- 
gated for reasons of convenience or economy and not because of their inher- 
ent nature. Even if special equipment is required for loading or shipment as 
tendered, such commodities are not within scope of a heavy hauler’s operat- 
ing authority. See 83 M. C. C. 97, also 64 M. C. C. 443, 446-447, and 79 
M. C. C. 335, 351-353. MO-119110, Cosco Truck Lines, Inc. Cont. Car. App., 
3-21-61, Div. 1. 


21.72 Although constructed for purpose of aiding in hoisting of 
missile into firing position, considered missile trailer is equipped with wheels 
to render it readily movable over-road. During movement, it consists merely 
of basic trailer structure, carries no equipment or load, can readily be, and 
is normally towed over-road by conventional equipment. When tendered for 
shipment, it has appearance and character of what is commonly considered 
in industry as a “‘trailer,’’ and involved commodity is embraced within com- 
modity description ‘“‘trailers.”’ In view thereof and in absence of any re- 
quirement for use of special equipment in transportation of these trailers, 
they may not properly be considered as falling within scope of protestants’ 
heavy-hauling authority. Compare 67 M. C. C. 79. 82 M. C. C. 507 dis- 
tinguished. MC-4405, Sub 343, Dealers Transit, Inc. Ext.—Cheektowaga 
CBe: Bode orice MRM. GQ , 2-17-61, Div. 1. 


21.72 Authority to transport “such commodities as by reason of size 
or weight require use of special equipment or special handling’’ does not 
authorize transportation of smaller pipe, i.e., involved traffic which does not 
require use of special equipment for loading and unloading. 83 M. C. C. 17. 
MC-114211, Sub 16, Donaldson Transfer Co. Ext.—Cast Iron Pressure Pipe, 
2-23-61, Div. 1. 
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21.72 It appears that empty pallets to be returned would be only 
those utilized by applicant in outbound movement of glass containers for’ 
shippers, and accordingly, no authority to perform such transportation is’ 
required. See 82 M. C. C. 677. MOC-107128, Sub 21, Fast Frt. Inc. Ext.— 
Dunkirk, Ind., 2-27-61, Div. 1. 

21.72 No specific authority is required for return transportation of 
empty containers or pallets. MO-117330, Sub 4, Flemington Transp. Inc. 
Ext.—Several States, 3-9-61, Div. 1. 


21.72 No authority here for return of refused, rejected, or damaged 
shipments appears to be required. Compare 48 M. C. C. 199, 202. MC-47642, 
Sub 1, Nathan Marcus Ext.—Nassau, Suffolk, Westchester Counties, N. Y., 
3-2-61, Div. 1. 

21.72 As no specific authority is required for transportation of empty 
containers on return, that portion of application denied. See 82 M. C. C. 
677. MC-119540, Raymond Murphy Cont. Car. App., 2-27-61, Div. 1. 

21.72 Basically, test of heavy-hauling service has been predicated 
primarily upon type of vehicle or loading equipment ‘“‘required’’; and if 
transportation of a commodity, including loading or unloading thereof, 
were found to necessitate utilization of “special equipment,’’ it could be per- 
formed by heavy haulers. In determining what constitutes special equip- 
ment, no real problem was presented with respect to vehicles of odd or un- 
usual design, such as pole trailers, lowboys, and goosenecks, or with respect 
to vehicles equipped with additional mechanical devices, such as winch- 
equipped trailers, for Commission has never hesitated to recognize such 
vehicles as special equipment. On other hand, difficult questions of inter- 
pretation arose concerning flatbed trailers of ordinary design which are not 
identifiable from their overall appearance as special equipment, and which 
are used by carriers of general freight as well as by heavy haulers. 


Since point at which unusual or extraordinary reinforcement of flatbed 
trailer of ordinary dimensions, design, and appearances might qualify such 
vehicle as special equipment is incapable of precise definition, conventional 
flatbed vehicles, even though of reinforced or heavy-duty type, were found 
not to constitute special equipment. As necessary corollary to this con- 
clusion, however, the 15,000-pound test was developed in effort to recognize 
that unitized items of unusual weight and size, despite capability of such 
units to be loaded and unloaded under their own power and to be trans- 
ported in flatbed vehicles of ordinary design, possess obvious inherent char- 
acteristics of type of lading which has historically been considered to re- 
quire heavy-hauling service. 79 M. C. C. 285 and 79 M. C. C. 335. 


Usual tests of heavy-hauling service, i.e., whether the considered trans- 
portation (including loading and unloading operations) requires use of 
special equipment, must be applied in determining whether heavy hauler 
may transport commodities weighing less than 15,000 pounds each. On 
other hand, where a single-unit item weighs 15,000 pounds or more, it may 
be transported by heavy haulers regardless of other considerations. In cer- 
tain circumstances, such as those in which heavy haulers assert that they 
alone may transport particular commodity or where weight of item is not 
known, it may be necessary or desirable to apply usual tests to commodities 
which may weigh 15,000 pounds or more, for this rule does not disturb 
rights of carriers of general freight as to such commodities if they can 
otherwise qualify, and obviously cannot be applied in absence of knowledge 
of weight of item in question. In instances such as that presented here, 
however, where authority of heavy hauler to handle a particular unit is in 
issue, and where it has been established that such unit weighs in excess of 
15,000 pounds each, there is no necessity to inquire further, and transpor- 
tation must be presumed to be within purview of heavy hauler’s authority 
regardless of unit’s self-loading capabilities or type of vehicle used to haul it. 
MC-O-1919, United Transports, Inc. v. Gulf Southwestern Transp. Co., .... 
M. C. C. ...., 3-16-61, Commission. 
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21.73 Nature of Article 


21.73 Motor carriers authorized to transport specified fungible, 
flowable commodities ‘‘in bulk” or “in bulk, in tank vehicles’ or “in bulk, 
in tank trucks” are entitled to transport such commodities when they are 
pumped, poured, dumped into C & S (collapsible and stackable) container 
premounted on or in conventional trailers, regardless of ownership or control 
of containers. MO-8902, Sub 12, Western Exp. Co. Ext.—Sealdtanks, ... 

> , 3-22-61, Commission. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 To extent that applicant is authorized to transport automobiles, 
trucks, or other vehicles embraced in its certificates, it may transport show 
display vehicles of supporting shipper which are to be placed on exhibition 
at auto shows or displays. See 67 M. C. C. 201. MO-18135, Sub 28, W. R. 
Arthur & Co. Inc. (Renumbered & Reentitled MC-119642, Sub 1, Janesville 
Auto Transport Co.) Ext.—Fringe States, 2-17-61, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Protestants are also able to meet shippers’ needs on most of local 
traffic involved by operating numerous schedules and offering expeditious 
service. Therefore, authority granted herein shall be restricted to shipments 
having prior or subsequent movement by rail or air both on Detroit-Cin- 
cinnati and Detroit-Toledo operations. As to Bellefontaine and Hamilton, 
since rail service is not available at Bellefontaine, and protestants do not 
appear to be interested in traffic from and to either of these points, restric- 
tion under consideration will not be imposed on operations involving such 
points. MC-66562, Sub 1503, Railway Exp. Agency, Inc. Ext.—Detroit, 
Mich.-Cincinnati, Ohio, 3-17-61, Div. 1. 

21.77 Railhaul restriction should be imposed in situations in which an 
express service, shown to be required by public convenience and necessity, 
can be performed in connection with rail or air express service. Where 
needed express service cannot be performed in this way, however, this re- 
striction may properly be modified or omitted. For example, if there is 
need for transportation of local express shipments between points on particu- 
lar route under consideration, railhaul condition may be modified so that it 
applies only to shipments moving from or to points beyond those on that 
route, but does not apply to merely local shipments. 83 M. C. C. 368. 

As result of curtailment of passenger train service in New Eng- 
land, applicant, in operating over routes involved in two applications, has 
virtually no suitable passenger trains with which it may connect. Only ex- 
ception is train serving White River Junction which operates through 
Springfield, Massachusetts, but does not serve Boston. If a railhaul restric- 
tion were imposed here, then, shipments moving from, to, or through Boston 
would have to move by freight trains or in highly circuitous manner by 
passenger trains. In either case, ‘flexibility and expedition’? which are 
characteristics of express service would not be preserved. 33 M. C. C. 675. 
This consideration, coupled with fact that there is no permanently author- 
ized motor express service available in area under consideration, justifies 
grants of authority in these two proceedings without railhaul restriction. 
ee Subs 1577, 1594, 1595, Railway Exp. Agency, Inc. Ext.—Newport, 
Wis toes a OC. , 2-14-61, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Where only portions of a carrier’s operating authority are dor- 
mant, determination of carrier’s status should be made from consideration 
of its overall activities and conversion authorized where such operations 
are found to be those of common carrier. 81 M. C. C. 561. Restriction 
against interchange of traffic should not be imposed in certificates granted 
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to converted carriers in sec. 212(c) proceedings. Where possibility of tack- 
ing separately stated operating rights exists, restrictions against such joinder 
should be imposed in all certificates issued pursuant to sec. 212(c) proceed- 
ings. Under circumstances, and in view of certain tacking possibilities in 
Aero’s permit, restriction against such joinder will be imposed in certificate 
granted to it. MO-47616, Sub 6, Aero Mtr. Line, Inc. Conversion Proceed- 
ing, 3-15-61, Div. 1. 


21.81 Substantial parity between respondent’s contract carrier opera- 
tions under “Keystone” restriction in its permit and future common carrier 
operations can best be achieved by limiting respondent’s operations to trans- 
portation of involved commodities when moving to or from stores, ware- 
houses, or other facilities of wholesale or retail food business houses. 81 
M. C. C. 561. MOC-20506, Sub 1, Frank Russo Conversion Proceeding, 
2-20-61, Div. 1. 

21.81 There will be no restriction against interchange of traffic. Since 
none of authority contained in respondent’s permit is susceptible to tacking, 
a restriction against such joinder, which was found in 81 M. C. C. 561 to 
be required when applicable, is also unnecessary. MOC-59940, Sub 1, P. 
Saldutti & Son, Inc. Conversion Proceeding, 2-20-61, Div. 1. 


21.9 Authorized Transportation of Persons 
21.90 Generally 


21.90 Restriction to certain number of passengers in single vehicle 
has been imposed a number of times previously in similar cases. See 47 
M. C. C. 247, 255-256. Here it will ensure that service rendered will be 
responsive to need shown and will not pose threat to operations of 
protestants. MC-119482, Edward DiLauro Com. Car. App., .... M. C. C. 
ecee, 2-27-61, Div. 1. 


21.92 Charter Operations 


21.92 Incidental charter privileges provided in sec. 208(c) of Act 
for passenger carriers were interpreted in Rule III, set forth in 29 M. C. C. 
25, as embracing service which originates at any point or points on, or within 
territory served by, such carrier’s regular route or routes. A determination 
thereof depends on all facts pertinent to particular situation with due re- 
gard to practical administration. 52 M. C. C. 670. MO-73133, Sub 4, May- 


flower Coach Corp. Ext.—Charter Operations from Dutchess County, N. Y., 
3-17-61, Div. 1. 


22. Commodity Authority 
22.0 Generally 


22.00 Intended Use 


22.00 Authority to transport ‘‘metal bleachers, pipe, and pipe fittings” 
is not framed in such manner as to make transportation of pipe and pipe 
fittings dependent upon nature of future use of such commodities, and there 
is no evidence that it was ever intended otherwise or that certificate was 
issued through inadvertence. MC-C-2990, Deaton Truck Line, Inc. v. R. J. 
Coker, 3-9-61, Div. 1. 


22.00 Traffic need not be consigned to “contractors” in order to 
authorize its transportation by carrier authorized to transport “contractors 
materials.’”” Test is whether, at time of shipment, traffic is intended for use 
by a contractor. Identity of consignee is not relevant so long as material 
is intended, when shipped, for later use by a contractor. Nearly half of in- 
volved traffic will move to privately and municipally owned gas and water 
companies. While some of municipalities hire contractors who actually 
would “use” consignments of pipe, other municipalities have their own 
crews which lay involved pipe. Thus some of involved traffic cannot be 
moved under authority now under discussion because it will not be used 
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by contractors. Compare 62 M. C. C. 586. MO-114211, Sub 16, Donaldson 
Transfer Co. Ext.—Cast Iron Pressure Pipe, 2-23-61, Div. 1. 


22.00: Commission is unable to accord probative weight to testimony 
of Bureau’s witness as it relates to steel bars, strips and rods because it in 
effect classifies those commodities on basis of uses to which they may be 
put. See 62 M. C. C. 348. MO-C-1775, L. W. Simpson—Investigation & 
Revocation, .... M. C. C. ...., 2-21-61, Commission. 


22.01 Interpretation 


22.01 In interpreting motor carrier authority, consideration properly 
may be given to record upon which such authority was granted only if au- 
thority is itself indefinite or ambiguous. If not patently unclear or ambigu- 
ous, operating rights must be construed according to their terms regardless 
of what may have been intended at time of their issuance. 66 M. C. C. 553. 
In other words, once a carrier is authorized in clear and unambiguous terms 
to transport a particular class of traffic, it may continue, within scope of its 
certificate, to handle all traffic which falls within authorized class, and it is 
immaterial that specific items were not contemplated by parties or may not 
even have been moving at time certificate was granted. 53 M. C. C. 411. 
Commodity description here under consideration is clear and unambiguous, 
and resort to evidence with respect to authority itself is neither required, 
nor proper. MC-O-2990, Deaton Truck Line, Inc. v. R. J. Coker, 3-9-61, 
Div. 1. 


22.01 There can be no estoppel with respect to interpretation of terms 
of certificate as prerequisite to administration and enforcement of sec. 206- 
(a) of Act. Here Commission is determining which commodities lawfully 
may be transported under respondent’s outstanding certificates and there is 
no attempt to revoke such authority under guise of interpretation. 


Commission must give consideration to trade and industrial usage in 
interpreting its certificates. 167 Fed. (2d) 825; 335 U.S. 818. MOC-C-1775, 
L. W. Simpson—Investigation & Revocation, .... M. C. C. ...., 2-21-61, 
Commission. 


22.01 Interpretations of commodity descriptions in operating rights 
are not controlled by classifications for rate purposes. Compare 51 M. C. C. 
227. 


Definition of ‘“‘cargo tank’’ and “tank motor vehicle’ given in Commis- 
sion’s Dangerous Explosives Regulations are primarily for safety purposes 
with a view to prescribing manner and equipment in which flammable, corro- 
sive, and poisonous bulk liquids are to be transported, and would not with- 
out adoption control construction or interpretation of outstanding certifi- 
cates and permits. MOC-8902, Sub 12, Western Exp. Co. Ext.—Sealdtanks, 
-.-. M. C. C. ...., 3-22-61, Commission. 


22.04 ‘Field of Service” 


22.04 Authority phrased in terms of ‘‘Mercer’”’ description does not 
authorize transportation of pipe for use in any but oil and gas industry. 
78 M. C. C. 441 and 181 Fed. Supp. 775. MC-83539, Sub 58, C & H Transp. 
Co. Inc. Ext.—Cast Iron & Steel Pipe, 3-14-61, Div. 1. 


22.05 “General Commodities”’ 


22.05 Authority to transport “‘general commodities, except commodi- 
ties requiring special equipment” does not authorize transportation of pipe 
which must be unloaded by special equipment furnished by delivering motor 
earrier. 83 M. C. C. 17. Evidence shows that cranes definitely are required 
for unloading of larger pipe and that they must be furnished by carrier 
when consignees do not have them. Although cranes which are relatively 
simple from a mechanical standpoint will suffice, they still constitute 
“special equipment.” See 53 M. C. C. 277, 298. MC-114211, Sub 16, 
Donaldson Transfer Co. Ext.—Cast Iron Pressure Pipe, 2-31-61, Div. 1. 
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22.05 Authority to transport “general commodities,” without com- 
modity limitations or exceptions, would permit movement of commodities 
in any and all types of C & S containers regardless of method of handling. 
See 48 M. C. C. 289. However, a brief comment is needed concerning effect 
of variations in language of restrictive exceptions specified in certain of 
general commodity authority held by applicants. For example, restrictions 
phrased “except liquid commodities in bulk, in tank vehicles” or ‘‘except 
liquid in bulk, in tank trucks’”’ must be considered as prohibiting transporta- 
tion of liquid commodities when tendered into premounted C & S containers. 
By same token, restrictions phrased ‘‘except liquid commodities in bulk,” 
“‘except articles in bulk,’”’ or “except petroleum products in bulk’’ are to be 
interpreted as precluding transportation in C & S containers in those in- 
stances where carrier would provide distinctive bulk transportation service; 
furthermore, restrictions phrased ‘except commodities in bulk requiring 
special equipment,” or “‘except commodities of bulk or size requiring special 
equipment” are to be interpreted as precluding transportation of specified 
commodities in C & S containers in those instances where transportation 


facilities to be employed would include use of trailer with premounted 
container. 


General commodity carriers with restrictions in bulk or those requiring 
special equipment are authorized to transport loose, flowable, and fungible 
commodities when tendered in dismounted C & S containers, whether sup- 
plied by carrier or shipper, but are not authorized to transport such com- 
modities when tendered into a premounted C & § container. MO-8902, Sub 
12, Western Exp. Co. Ext.—Sealdtanks, .... M. C. C. ...., 3-22-61, 
Commission. 


22.06 Descriptions 
22.06 Vehicles are more appropriately described as air car vehicles 


rather than by description “air pressure vehicles.”” Authority to transport 
parts and accessories of these vehicles ‘“‘when accompanying (such) vehicles’”’ 
has not been granted since authority to perform such movement is deemed 
to be included within authority to transport basic vehicle. Compare 48 
M. C. C. 199. . MO-1184, Sub 17, G. F. Burnett Co. Inc. Ext.—aAir Cars 


? 
oes M.C.C. ...., 2-38-61, Div. 1. 

22.06 Applicant seeks authority, commoditywise, to transport ‘missile 
rocket launching trailers.”” However, it appears that word ‘missile’ as 
used herein embraces ‘rocket.’ Accordingly, commodity description 
“missile launching trailer’ adequately describes involved commodity. 
MC-4405, Sub 343, Dealers Transit, Inc. Ext.—Cheektowaga (N. Y.), .... 
M. C. C. ...., 2-17-61, Div. 1. 


22.1 Products of Agriculture 
22.17 Fresh or Frozen Vegetables 


22.17 Any vegetable which has been cooked to point of material 
change in texture of raw article or has undergone infusion of foreign sub- 
stance is no longer a vegetable. 81 M. C. C. 649. MO-118366, L. R. Shaw- 
cross Com. Car. Grandfather App., 3-15-61, Div. 1. 


22.5 Semi-Processed Material 
22.53 Vegetable & Animal Oils & Grease 


22.53 Commodity description ‘‘vegetable oils’’ includes ‘‘tall oil.” 81 
M. C. C. 101. See also 82 M. C. C. 432. This interpretation clearly applies 
to tall oil whether in crude or refined form. On other hand, pitch, heads, 
and fatty acids, distilled from crude tall oil are not oils and, ipso facto, do 
not fall within classification ‘‘vegetable oils.’”” Having been obtained from a 
vegetable oil by aforementioned process, such commodities may properly be 
classified as vegetable oil products. Compare 68 M. C. C. 451. MC-102567, 
Sub 79, E. C. Gibbon Ext.—Tall Oil Products, .... M. C. C. ...., 3-3-61, 
Div. 1. 
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22.55 Lumber 


22.55 Generic term “‘lumber’ includes “pre-cut lumber.” a 
Sub 42, International Transport, Inc. Ext.—Lumber, 3-21-61, Div. 


22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 Steel forgings, wrought pipe, iron and steel bolts and nuts, steel 
rings (rough), steel wire, steel rivets, and steel screws are not rolled steels 
and thus do not qualify as “structural steel.” 


Since steel stampings, washers, tubing, forms, lathing, and grounds are 
not shaped by rolling process, they are not rolled steels. Structural steel 
consists of a group of steels shaped by rolling process. MOC-C-1775, L. W. 
Simpson—Investigation & Revocation, .... M. C. C. ...., 2-21-61, Com- 
mission. 


22.7 Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 Radical manner in which air cars operate in relation to surface 
effectively differentiates such vehicles from automobiles and other surface 
vehicles which are included within commodity description ‘‘motor vehicles.”’ 
Latter term, as contained in operating authorities of motor carriers, has been 
construed to include only those vehicles which are propelled by mechanical 
power and are used upon highways in transportation of passengers and 
property. See 49 M. C. C. 1; and this description should not be expanded 
to include vehicles which operate over and above ground surfaces. More- 
over, even assuming arguendo that vehicles which utilize ground effect 
principle might reasonably be considered to operate ‘‘upon”’ surface, air cars 
would still differ essentially from motor vehicles because, under present 
limitations, they lack directional stability needed for operation in highway 
traffic and, indeed, are designed only for off-highway use. Compare 64 
M. C. C. 203. It is apparent, therefore, that carriers holding authority to 
transport automobiles and motor vehicles are not authorized to transport 
air cars. MC-1184, Sub 17, G. F. Burnett Co. Inc. Ext.—dAir Cars, ‘ 

; , 2-28-61, Div. 1. 


22.76 Authority to transport “automobiles and trucks,” as distin- 
guished from authority to transport ‘‘automobiles, trucks, and buses, as de- 
fined in report in 61 M. C. C. 766,” does not embrace authority to transport 
trailers. MC-78787, Sub 34, Pacific Mtr. Trucking Co. Ext.—Oregon, .... 
mm. ©. ©. , 3-17-61, Commission. 


22.78 Other Transportation 


22.78 By trade usage and common understanding, term “aircraft” 
denotes vehicle which, as an essential characteristic, is not dependent upon 
earth surfaces for support while in normal flight. As presently designed, 
involved vehicles are sustained in air solely by and cannot be operated with- 
out constant support of an “air cushion” injected between base of machine 
and a land or water surface below. Their dependence on earth surfaces is 
therefore real and complete; and due to this basic and intended limitation 
on their operational capabilities, they are appropriately classified as surface 
rather than air craft. Air cars are powered by aviation fuel and are equipped 
with certain parts, e.g. louver controls and (in model 2500) helicopter 
engines, which are normally indigenous to aircraft, however, normal use and 
function of component parts of a machine do not necessarily establish its 
identity as an integrated unit; and where, as here, fundamental operational 
differences are found to exist between air cars and aircraft, such facts are 
clearly not controlling. MC-1184, Sub 17, G. F. Burnett Co, Inc. Ext.— 
Air Cars, .... M. C. C. , 2-28-61, Div. 1. 
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22.8 Necessaries 
22.81 Manufactured Foods 


22.81 Margarine, or oleomargarine, is defined in standard of identity 
promulgated under Federal Food, Drug, and Cosmetic Act as a plastic food 
prepared from one or more vegetable and animal fats intimately mixed with 
one or more variations of cow’s milk, together with table salt and small 
quantities of several other permitted optional ingredients. Federal Register, 
12-20-55, page 9615. On basis of this definition from authoritative source, 
oleomargarine is a prepared food. I & S M-18877, Oleomargarine—Ohio 
to Conn. & Mass., .... I. C. C. ...., 3-2-61, Div. 2. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.05 Previous Experience 


23.05 With respect to applicants’ financial fitness to perform proposed 
service, their existing cash plus that which they can obtain from sale of 
real estate (a total of $6,799) warrant finding them to be financially fit to 
commence operations which will require initial outlay of only $1,100. Con- 
sidering applicants’ past experience in transportation field and relatively 
small size of proposed operation, applicants have reasonable prospect of 
successful venture. MC-1198387, Fred Menotti & M. M. Higginbotham Ext. 
—Memphis, Tenn.-West Plains, Mo., 3-7-61, Div. 1. 


23.3 Facilities & Equipment 
23.30 Generally 


23.30 When a common carrier is unable to render adequate service for 
transportation of traffic which is generally constant because of reasons 
beyond its control, and is aware that no other carrier has required authority, 
it should make a particular effort to handle any traffic which may have 
accumulated at shipper’s plant or storage facilities when reason for its 
failure to provide service ceases to exist. MC-118971, Eklund Bros. Trans- 
port, Inc. Com, Car. App., .... M. C. C. ...., 2-21-61, Commission. 


23.4 Relations with Other Carriers 
23.40 Generally 


23.40 Unlawful common control, if it exists, would not be bar to 
conversion, in proceedings such as these, instituted under sec. 212(c) of Act. 
However, those in control of respondents should determine whether their 
operations are subject to sec. 5 and if so take appropriate steps to obtain 
approval of such control. MO-47616, Sub 6, Aero Mtr. Line, Inc. Conversion 
Proceeding, 3-15-61, Div. 1. 

23.40 Operations strongly suggest an unlawful subterfuge if there was 
evidence to suggest that applicant was aware that John Dewar lacked 
authority to transport involved commodities. Here, evidence indicates that 
applicant was unaware that John Dewar lacked appropriate authority, that 
illegal operations were those of lessee rather than those of applicant, lessor, 
and that applicant is willing to comply with provisions of Act and Commis- 
sion’s regulations. In circumstances, applicant is fit, willing, and able, 
properly to perform proposed service. MC-123026, Scott-Dale Corp. Cont. 
Car. App., 3-13-61, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Unauthorized operations were continued, even after hearing in 
instant application was held, until enjoined by a Federal court. Applicant 
admits that it has operated unlawfully, and its explanation that its service 
was required by public is no justification for its past unauthorized operations. 
See 66 M. C. C. 189. In spite of numerous warnings, and full knowledge 
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of its president of requirements of Act, applicant has willfully violated 
Act; it cannot be found fit to receive grant of authority; and application 
should be denied. Applicant is directed to refrain from all unauthorized 
transportation in future. MC-117806, Sub 1, Antietam Transit Co. Inc. Com. 
Car. App., .. M. C. C. ...., 2-17-61, Commission. 


23.60 Applicant is admonished to refrain from interstate transporta- 
tion as a for-hire carrier by motor vehicle which is within licensing pro- 
visions of Act unless and until appropriate authority is obtained therefor. 
MC-119569, Raymond Butler Cont. Car. App., 3-1-61, Div. 1. 


23.60 Were applicant new to transportation field it might be argued 
that he was unaware of requirements of interstate regulation, but his re- 
peated failures to comply with Commission’s regulations over period of 
8 years during which time he was regularly informed of such violations, 
appear inexcusable and indicate willful refusal on his part to abide by 
Commission’s rules and regulations. In view of his noncompliance record 
in past as recited herein, little significance can be attached to recent remedial 
steps and corrective action taken by applicant. Nor does fact that applicant 
has previously been found fit to conduct other operations and has been 
granted permits authorizing such operation, in any way alter finding to be 
made herein that applicant has failed to demonstrate his fitness, because 
fitness must be established in each proceeding. MOC-112567, Sub 4, A. B. 
McRay Ext.—Dairy Products, 3-9-61, Div. 1. 


23.60 It appears quite clear from record that applicants’ “buy and 
sell’? operations are, in fact, for-hire operations which have been performed 
by applicants without appropriate authority therefor. Applicants are hereby 
admonished forthwith to cease and desist performance of operations in inter- 
state commerce for which they hold no authority. MC-110064, Sub 3, A. W. 
Sturgeon & Harry Meeker Ext.—Wheat Bran, Wheat Mixed Feed & Other 
Commodities, .... M. C. C. ...., 3-2-61, Div. 1. 


23.62 Good Faith 


23.62 Applicants have engaged in certain interstate operations without 
appropriate authority. There is no showing, however, that such operations 
were conducted with willful intent to violate Act. Although not condoned, 
these activities do not, in circumstances here present, constitute bar to grant 
herein. MC-119392, Sub 1, Allen’s Corner Garage & Towing Service Com. 
Car. App., 3-13-61, Div. 1. 


23.62 It is clear that applicant’s unauthorized operations were con- 
ducted under erroneous assumption that no authority was required. Evi- 
dence shows that there was no willful purpose to evade law and when 
applicant was apprised of its violations it immediately ceased unauthorized 
Operation. Applicant has convincingly demonstrated that it will comply 
with rules and regulations of Commission, including requirements as to 
maintenance of accounts, and that it is fit and able to perform proposed 


service. MC-118978, Mercury Produce Exp. Ltd., Com. Car. App., 3-2-61, 
Div. 1. 


23.62 Apparently, applicant sought legal advice and conducted un- 
authorized operations in belief that they were exempt as incidental to air 
transportation under sec. 203(b)(7a) of Act. Subsequently, upon discover- 
ing that operations in question were unlawful, it filed instant application. 
In circumstances, no finding is here warranted by reason of such unauthor- 
ized operations that applicant is not fit properly to conduct proposed opera- 
tions. MC-119707, Yellow Transfer Co. of Tampa, Inc. Com. Car. App., 
3-20-61, Div. 1. 


23.63 Reformation 
23.63 While Commission does not condone unlawful activities, opera- 
tions which applicant admits here should not constitute bar to grant of 


authority sought. MC-47642, Sub 1, Nathan Marcus Ext.—Nassau, Suffolk, 
Westchester Counties, N. Y., 3-2-61, Div. 1. 
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23.63 Upon being advised that authority was needed for this operation, 
applicant promptly filed this application. Its operations without authority 
do not require finding that it is unfit, or that they should be considered as 
bar to its receiving grant of authority. Applicant is admonished to cease its 
unauthorized operations until appropriate authority is received. MC-110948, 
Sub 1, Soo-Security Motorways, Ltd. Ext.—Pembina, N. Dak - M. C. C. 
eee, 3-16-61, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.71 Safety 


23.71 Where, as here, a considerable portion of applicant’s operations 
are conducted by means of leased equipment strict observance of Safety 
regulations is particularly important. Failure to observe them is inexcusable 
and cannot be condoned. Despite findings of numerous infractions of regu- 
lations transmitted by Bureau of Motor Carriers to applicant by letters in 
1956 and 1957, numerous serious violations of Commission’s Safety regula- 
tions thereafter occurred. Convictions in the District Court, as heretofore 
described, do not appear to have deterred applicant in its unlawful opera- 
tions, but, on contrary, they were continuing through first three months of 
1960. Applicant’s continued violations, in face of repeated warnings, are 
not to be viewed lightly and there is no excuse for such violations. Applicant 
has been given a fair opportunity to establish its fitness. Since it was unable 
to show that it was in substantial compliance with Safety regulations at time 
of further hearing in title proceeding, bearing in mind long history of viola- 
tions it has committed in past several years, applicant has failed to establish 
its fitness to conduct operations proposed in title proceeding. In view 
thereof, no affirmative finding may be made as required by sec. 207(a) of 
Act, that applicant is fit to conduct operations proposed therein. Accord- 
ingly, applications must be denied. MC-46737, Sub 35, G. F. Alger Co. Ext. 
— Cement, .... M. C. C. ...., 3-14-61, Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Béfore granting authority to engage in motor-carrier operations, 
Commission must find, among other things, that applicant is fit properly to 
conduct proposed service. MC-117806, Sub 1, Antietam Transit Co. Inc. 
Com. Car. App., .... M. C. C. ...., 2-17-61, Commission. 


24.01 Burden of proof is upon applicant not only to establish need 
for proposed operation, in whole or in part, but also to show that he is fit, 
willing, and able properly to conduct it. MC-119569, Raymond Butler Cont. 
Car. App., 3-1-61, Div. 1. 


24.01 It is incumbent upon applicant to show that proposed service is 
responsive to public need which cannot be met in reasonably satisfactory 
manner by existing carriers. MC-115944, Sub 2, W. B. Cosper Ext.—Beer, 
3-2-61, Div. 1. 

24.01 Burden of proof is on applicant to establish that proposed 
operation will serve useful public purpose, responsive to public need or 
demand; and that this purpose cannot or will not be served as well by exist- 
ing carriers. MC-105461, Sub 22, B. H. Herr Ext.—Grass Stop, 2-21-61, 
Div. 1. 


24.01 An applicant for motor-carrier operating authority from and 
to points at which existing motor and rail service are available has burden 
of demonstrating by convincing evidence that services available from existing 
carriers are not meeting requirements of public in some material respect. 
MC-50132, Sub 62, Central & S. Truck Lines, Inc. Ext.—Imported Products, 
3-22-61, Div. 1. 


24.01 Burden of proof is upon applicant seeking certificate to establish 
that service proposed is or will be required by present or future public con- 


venience and necessity. MC-38317, Sub 2, E. P. Harrison Ext.—Boats, 
2-23-61, Div. 1. 
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24.01  Shipper’s isolated complaint of inadequacy of service does not 
afford sufficient basis upon which to predicate grant of authority. MC- 
118950, Sub 1, J. T. Logan Ext.—Pulpboard, 3-13-61, Div. 1. 


24.01 Although it is apparent that need exists for charter service 
originating at points throughout considered origin area, applicant also 
has burden of establishing that available carriers are unable as well as 
unwilling to meet this need. MOC-73133, Sub 4, Mayflower Coach Corp. Ext. 
—Charter Operations from Dutchess County, N. Y., 3-17-61, Div. 1. 

24.01 Burden of proof is upon applicant seeking certificate to estab- 
lish that proposed service is or will be required by present or future public 
convenience and necessity. MC-111812, Sub 90, Midwest Coast Transport, 
Inc. Ext.—Oregon, 3-1-61, Div. 1. 

24.01 A mere showing of past operations is not sufficient here as it 
is in case of grandfather applications, and applicant must establish that 
proposed operation is required by present and future public convenience 
and necessity. Furthermore, any authority granted pursuant to such ap- 
plication must be restricted to that actually provided during ‘“‘interim’’ 
period, and provisions authorizing continuance of operations until final 
determination of application in sec. 7(c) of Transportation Act of 1958 
must be construed as referring only to operations actually conducted dur- 
ing May 1 to August 12, 1958 “‘interim’”’ period. Compare 83 M. C. C. 274. 
MC-112014, Sub 3, Skagit Valley Trucking Co. Inc. Ext.—Calif., 3-23-61, 
Div. 1. 


24.02 Brokerage 


24.02 Before license may be issued to applicant for authority as 
broker of transportation, it must be demonstrated that proposed operation 
will be consistent with public interest and National Transportation Policy. 
To meet this statutory requirement, an applicant must establish, among 
other things, that it will exercise an independent and unrestrained judg- 


ment in its selection of motor carriers for transportation of traffic, thereby 
providing public with best and most economical service available. MC- 
12679, Sub 1, E. F. Bushman Broker App., 2-17-61, Div. 1. 

24.02 In proceedings of this nature burden rests upon applicant to 
establish that his operations will be consistent with public interest and 
National Transportation Policy. MC-12785, Emilio De Turris Broker App., 
2-24-61, Div. 1. 


24.038 Contract Carriage 


24.03 Section 209(b) of Act requires, among other things, that ap- 
plicant for extension of operating authority as motor contract carrier be 
found fit, willing, and able properly to perform such service and to con- 
form to provisions of Act and Commission’s rules and regulations there- 
under. This requisite showing of fitness is equal to, but by no means 
subordinate to requirement that applicant show that actual transportation 
service proposed will be in public interest. MC-112567, Sub 4, A. B. McRay 
Ext.—Dairy Products, 3-9-61, Div. 1. 


24.03 Applicant is entitled to grant of contract carrier authority 
only upon finding that proposed operations will be consistent with public 
interest and National Transportation Policy. In making such determina- 
tion, sec. 209(b) of Act, as amended, requires Commission, among other 
things, to give consideration to following factors: (1) number of shippers 
to be served by applicant, (2) nature of proposed service, (3) effect of a 
grant of authority on services of protesting carriers, (4) effect of a denial 
on applicant and its shippers, and (5) changing character of shipper’s 
requirements. MC-119540, Raymond Murphy Cont. Car. App., 2-27-61, 
Div. 1. 

To Same Effect: 


MC-18135, Sub 28, W. R. Arthur & Co. Inc. (Renumbered & Reentitled 
MC-119642, Sub 1, Janesville Auto Transport Co.) Ext.—Fringe States. 
2-17-61, Div. 1. 


’ 
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24.08 Contract Carriage (Continued) 
To Same Effect: 


MC-119110, Cosco Truck Lines, Inc. Cont. Car. App., 3-21-61, Div. 1. 


MC-9726, Sub 6, T. F. Dunlap Ext.—Prefabricated Houses, 3-8-61, 
Div. 1. 

MC-117830, Sub 4, Flemington Transp. Inc. Ext.—Several States, 
3-9-61, Div. 1. 

MO-116119, Sub 6, J. F. Harris Ext.—Detroit, Mich., 3-9-61, Div. 1. 

MC-1180950, Sub 1, J. T. Logan Ext.—Pulpboard, 3-13-61, Div. 1. 

MC-67419, Sub 1, Philip Stinger, Inc. Ext.—Wilmington (Del.), 3-23- 
61, Div. 1. 

24.03 In determining whether grant of authority to a contract car- 
rier is justified, Commission is required by sec. 209(b) of Act to consider 
not only nature of proposed service and number of shippers to be served 
but, also among other things, effect of a grant on services of protesting 
carriers, and effect of a denial upon applicant and its supporting shippers. 
MC-123026, Scott-Dale Corp. Cont. Car. App., 3-13-61, Div. 1. 

24.09 Substitution of Contract for Private Carriage 


24.09 Denial of application would serve to deprive shipper of a com- 
plete and coordinated service and would necessitate continuations of private 
carriage. MO-119110, Cosco Truck Limes, Inc. Cont. Car. App., 3-21-61, 


Div. 1. 
24.1 Patron Need 
24.10 Requisite Proof 


24.10 While it is true that in past Commission has denied applica- 
tions which were not supported by parties controlling traffic, this usually 
is done where grave questions are present as to whether in fact need 
exists for proposed service. Exceptants make no such contention here. 
MC-95876, Sub 20, Anderson Trucking Service, Inc. Ext.—Northwest, 3-20- 
61, Div. 1. 

24.10 There is no showing of specific need for certain hypothetical 
movements. Evidence offered to show type of shipments shipper has been 
making or plans to make to proposed destination territory was so vague 
and incomplete as to shed little light on its real need for service. This 
evidence failed to show any number, frequency, or percentage of multiple 
pickups or dropoffs encountered by shipper, points involved on such move- 
ments, or number of occasions on which such multiple pickups embraced two 
or more States at points of origin or destination. In fact, it is impossible 
to conclude, from evidence presented, whether hypothetical movements 
would ever actually occur even if there was a carrier authorized to handle 
them precisely in manner proposed. Denied. MO-25798, Sub 27, Clay 
Hyder Trucking Lines, Inc. Ext.—Dairy Products, 2-23-61, Div. 1. 

24.10 In absence of convincing evidence that shippers have need for 
service to points involved herein, or that their reasonable transportation 
requirements cannot be met by existing carriers, grant of application is not 
warranted. MC-38817, Sub 2, E. P. Harrison Ext.—Boats, 2-23-61, Div. 1. 

24.10 Record disclosed no direct motor carrier service to this general 
territory, however, it has not been made clear that there would be enough 
traffic to these States to justify grant of authority to applicant to serve 
only New England points. MC-102295, Sub 5, Guy Heavener, Inc. Ext.— 
Seed, 3-13-61, Div. 1. 

24.10 Extent to which supporting shipper will require proposed service 
is highly indefinite and speculative. So far as record shows there has been 
no traffic moving under applicant’s temporary authority or by any other 
carrier from concerned origin to any point in destination territory sought, 
and there is insufficient evidence that supporting shipper will divert suf- 
ficient traffic, moving to customers at any particular destination involved, 
from its San Antonio plant to one at Oklahoma to warrant grant of any 


a ae sought. MOC-119346, Red Crest Exp. Inc. Cont. Car. App., 2-28-61, 
v. 1. 
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24.10 Although it is usually required that more detailed and specific 
designation of volume of traffic to be moved be given in order to support 
grant of authority in a proceeding of this nature, such specificity is unob- 
tainable when sole criteria for prospective need is dependent on severity 
and location of winter storms. MC-114115, Sub 2, Truckway Service, Inc. 
Ext.—Great Lakes Region, 3-21-61, Div. 1. 


24.11 Preference or Desire 


24.11 A mere preference for applicant’s proposed service is not suffi- 
cient to justify grant of authority sought, particularly where, as here, there 
is no showing of any inadequacy in existing service. MC-12735, Emilio 
De Turris Broker App., 2-24-61, Div. 1. 

24.11 A mere personal preference for applicant coupled with fact that 
protestants in past have not handled much charter traffic originating in 
involved area are not substitutes for clear showing that proposed operation 
is required by present or future public convenience and necessity. 81 
M. C. C. 471. MOC-78133, Sub 4, Mayflower Coach Corp. Ext. 
Operations from Dutchess County, N. Y., 3-17-61, Div. 1. 

24.11 Shippers desire to have competing services available, but this 
desire, standing alone, is insufficient to warrant grant of authority without 
a showing that existing service is inadequate in some material respect. 
MC-1641, Sub 46, Ray Peake Ext.—E. Colo., 3-2-61, Div. 1 


24.13 Use of Existing Carriers 


24.13 Public witnesses who support instant application have not 
availed themselves of services offered by brokers now operating in area, and 
there is no evidence to show that public has experienced any difficulty in 
making satisfactory arrangements for suitable transportation of type pro- 
posed by applicant. Denied. MC-12735, Emilio De Turris Broker App., 
2-24-61, Div. 1. 

24.13 In light of limited amount of present and definite future traffic 
shown to be moving or to be moved, and in view of existence of protestant’s 
largely untried service and its willingness to handle shipper’s product, appli- 
cation must be denied. MOC-106223, Sub 54, Greenleaf Mtr. Exp. Inc. Ext.— 
Latex, Louisville, Ky. to Mich., 3-16-61, Div. 1. 

24.14 Proximity of Carrier Terminals 


24.14 In view of highly specialized character of service involved and 
inherent unpredictability of its use, applicants are better able than protest- 
ants (whose only garage facilities are located either at Minneapolis-St. Paul 
or Milwaukee) to meet need for service here shown. Grant restricts appli- 
cants’ ‘“‘base’”’ territory to those counties in northern Illinois and southern 
Wisconsin which, as demonstrated by evidence concerning locations of sup- 
porting concerns, are within reasonable range of applicants’ garage opera- 
tions. MC-119892, Sub 1, Allen’s Corner Garage & Towing Service Com. 
Car. App., 3-13-61, Div. 1. 

24.14 Both protestants maintain terminals within 75 miles of ship- 
per’s yard and can place suitable equipment thereat upon half a day’s notice. 
Concluded in circumstances that applicant has failed to establish public need 
for proposed service. Application denied. MO-118595, Sub 2, J. K. Wyatt 
Ext.—wN. Car., 2-28-61, Div. 1. 

24.15 Enlarged Patron Market 


24.15 Future need for proposed operation may be established by 
showing that supporting shippers are actually soliciting business in involved 
territory or have some definite plan indicating need for service within rea- 
sonably near future. MC-109689, Sub 109, W. S. Hatch Co. Ext.—Louviers, 
Colo., 2-21-61, Div. 1. 

24.16 Commercial Competition 


24.16 Supporting shipper requires specialized, expeditious, and flexible 
service of type here proposed for transportation of its commodities in order 
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to meet its customers’ needs and to meet competition in destination terri- 
tory. Granted. MO-110117, Sub 16, Kendrick Cartage Co. Ext.—Terre 
Haute, 3-9-61, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Notwithstanding that applicant moved one shipment from Cald- 
well to points in Malheur County under temporary authority, such service 
does not warrant conclusion that corresponding permanent authority will be 
required, particularly when it is not convincingly shown that there will be 
any movement in future. MO-109689, Sub 102, W. S. Hatch Oo. Ext.— 
Georgetown (Id.), .... M. C. C. ...., 3-1-61, Div. 1. 


24.19 Patronage of Applicant’s Principal or Lessee 


24.19 Prior operations for supporting shippers have been those of 
lessee, and applicant can claim no benefit by reason thereof. 51 M. C. C. 
253. MO-1641, Sub 46, Ray Peake Ext.—E. Colo., 3-2-61, Div. 1. 


24.2 Traffic Available 
24.20 Generally 


24.20 Although shipper’s production estimates appear, on this record, 
to be overly optimistic, evidence as a whole is nevertheless sufficient to 
establish that air cars have present practical uses, are now marketable, and 
will be shipped in substantial quantities from South Bend in foreseeable 
future; and that shipper has need for and will use motor carrier service to 
points located throughout nation, excluding Hawaii and including Alaska. 
MO-1184, Sub 17, G. F. Burnett Co. Inc. Ext.—Air Cars, .... M.C.C....., 
2-28-61, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 


24.30 Generally 


24.30 Desire for lower transportation costs does not justify finding 
that public convenience and necessity require a new service. If existing 
motor-carrier rates are too high, they may be tested under appropriate pro- 
visions of Act. MC-115944, Sub 2, W. B. Cosper Ext.—Beer, 3-2-61, Div. 1. 


24.30 Section 207 proceeding is not proper forum for determining rea- 
sonableness of rates. MO-106223, Sub 54, Greenleaf Mtr. Exp. Inc. Ext.— 
Latex, Louisville, Ky. to Mich., 3-16-61, Div. 1. 


24.30 Shipper’s preference for applicant’s service with its additional 
stopoffs at lower rates does not constitute proof of public need. MO-105461, 
Sub 22, B. H. Herr Ext.—Grass Stop, 2-21-61, Div. 1 

24.30 Fact that applicant’s transportation charges are expected to be 
somewhat less than Alterman’s is subordinate to overall need of shipper and 
its consignee for complete and economical service. MO-113584, Sub 11, 


Shippers Service, Inc. Ext.—Dubuque, Iowa, .... M. C. C. ...., 3-16-61, 
Commission. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 Occasional equipment failures do not form basis for finding 
such service inadequate. MO-110525, Sub 415, Chemical Tank Lines, Inc. 
Ext.—Ind., 3-2-61, Div. 1. 


24.44 Tank-Truck Equipment 


24.44 Failure to provide best of service during winter months in North 
Dakota and Montana may be excusable in some instances, but when during 
summer months, protestant withdraws one of two vehicles allegedly assigned 
exclusively to handle shipper’s traffic, Commission is impelled to conclude 
that protestant has failed to furnish sufficient equipment to meet shipper’s 
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we ae: MC-118971, Eklund Bros. Transport, Inc. Com. Car. App., 
M. C. C. ...., 2-21-61, Commission. 


24.44 enentue 8 inability to supply equipment immediately for iso- 
lated instances which may arise in course of any business is insufficient to 


establish need for additional service. MC-1641, Sub 46, Ray Peake Ext.— 
E. Colo., 3-2-61, Div. 1. 


24.5 Adequate Amount of Service 
24.53 Railroad 


24.53 Rail carriers are unable to provide service to off-rail job sites, 
and general-commodity carriers are unable to provide adequate service for 
volume and job site shipments. MC-88539, Sub 58, C & H Transp. Co. Inc. 
Ext.—Cast Iron & Steel Pipe, 3-14-61, Div. 1. 


24.53 In view of shippers’ need for carrier able to perform timed de- 
liveries and in light of fact that many consignees are unable to utilize rail 
service because of their location, it seems clear that shippers should be off- 
ered advantages of motor carrier service in addition to existing rail service. 
MC-107128, Sub 21, Fast Frt. Inc. Ext.—Dunkirk, Ind., 2-27-61, Div. 1. 


24.53 Existing rail service does not fully meet shippers’ reasonable 
transportation needs for (1) service to off-rail points and job sites, (2) door- 
to-door delivery service, (3) split pickup and delivery service, (4) greater 
opportunity for mechanical loading and unloading, (5) better inventory con- 
trol through receipt of smaller shipments, and (6) a fast and flexible on-call 
delivery service. MC-113855, Sub 42, International Transport, Inc. Ext.— 
Lumber, 3-21-61, Div. 1. 


24.53 Rail service alone is not adequate, particularly for those con- 
signees located off-rail. MC-119837, Fred Menotti & M. M. Higginbotham 
Ext.—Memphis, Tenn.—West Plains, Mo., 3-7-61, Div. 1. 


24.53 Rail service, where used, is not entirely adequate to meet ship- 
pers’ needs, particularly where customers request L.C.L. shipments. 
MC-114045, Sub 62, Trans-Cold Exp. Inc. Ext.—Frozen Foods, .... Cc. C. 

, 3-16-61, Div. 1. 


24.54 Motor Bus 


24.54 Complaints of some witnesses generally concern crowded condi- 
tions of buses during rush hours, transfer of passengers, and inconvenience 
caused by tracks dividing North and South Avenues. Such complaints are 
vague, equivocal, and inconclusive, and do not warrant finding that Somer- 
set’s service is materially deficient. MC-115116, Sub 5, Suburban Transit 
Corp. Ext.—Plainfield, N. J., 3-7-61, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Assuming that some of compressors require use of special equip- 
ment for loading or unloading, and thus could be handled by heavy haulers, 
it is clear that these protestants may not participate in that segment of ship- 
per’s traffic which does not require special equipment or handling, either for 
over-road movement or loading and unloading. MC-80837, Sub 271, Kenosha 
Auto Transport Corp. Ext.—Compressors & Drilling Machines, 3-2-61, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Supporting shipper and consignees require and are entitled to a 
more expeditious service than they presently are receiving from either rail- 
road alone or from service of railroad and Frisco Transportation. 


ty 
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MO-119837, Fred Menotti & M. M. Higginbotham Ext.—Memphis, Tenn.— 
West Plains, Mo., 3-7-61, Div. 1. 


24.64 Forest Products 


24.64 Generally, shippers are utilizing rail service which they find sat- 
isfactory for moving bulk of their traffic, however, it is not adequate to meet 
shippers’ needs for expeditious movement of shipments in L.T.L. and truck- 
load quantities, from and to off-rail points. MO-118978, Mercury Produce 
Exp. Ltd., Com. Car. App., 3-2-61, Div. 1. 


24.68 Necessaries 


24.68 Applicant should be authorized to transport frozen seafoods in 
mixed loads with frozen citrus products from four specified origin points in 
Georgia and Florida to points in destination territory which Refrigerated 
cannot serve. This limited grant of authority is warranted since applicant 
will be enabled thereby to combine shippers’ L.T.L. shipments of frozen sea- 
foods in mixed loads with frozen citrus products which it is already author- 
ized to transport, and to provide a faster service than that presently avail- 
able as required by shippers on their perishable products. MC-25798, Sub 
34, Clay Hyder Trucking Lines, Inc. Ext.—Seafoods, 3-14-61, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 None of opposing carriers provides direct service between con- 
sidered points, and clearly their service does not meet reasonable transpor- 
tation requirements of that portion of traveling public here considered, inas- 
much as use of this service necessitates transfer from one carrier to another 
with resultant delays in travel time and other inconveniences. MO-119432, 
Edward DiLauro Com. Car. App., .... M.C.C. ...., 2-27-61, Div. 1. 


24.75 Perishables 


24.75 Supporting shippers require an expeditious, single-line service 
on movements of frozen bakery goods from origin points to points in nine 
specified States, including St. Louis and Louisville. Their commodities are 
highly perishable items which do not readily lend themselves to multiple 
handling, such as would be involved in physical interlining of shipments. 
Granted. MO-114045, Sub 62, Trans-Cold Exp. Inc. Ext.—Frozen Foods, 
coes Me GC. ©, 5000, OoROS8, Die. 1. 


24.76 Loss & Damage 


24.76 One shipper needs a single-line motor carrier service for trans- 
porting its panels which are easily damaged by handling. MC-118978, Mer- 
cury Produce Exp. Ltd., Com. Car. App., 3-2-61, Div. 1. 

24.77 Scheduled Operation 


24.77 Delivery at specified time is essential to coordinate efforts of 
shipper, carrier, and consignee. Service proposed by applicants would be 
more suitable to needs of shippers than that which protestant could offer. 
MC-119530, Clarence May & Scott Pearson Ext.—Prefabricated Bldgs., 
3-3-61, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Points not served directly by existing carriers must be served by 
interline with other carriers. Commission is not persuaded on this record 
that such service is satisfactorily meeting shippers’ reasonable transporta- 
tion requirements. MC-111812, Sub 90, Midwest Coast Transport, Inc. Ext. 
—Oregon, 3-1-61, Div. 1. 


24.79 Bus Service 


24.79 ‘“Front-door” single-line interstate bus service cannot be pro- 
vided for everyone living in New York mass transportation area. MC-115116, 
Sub 5, Suburban Transit Corp. Ext.—Plainfield, N. J., 3-7-61, Div. 1. 
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25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Section 211(c)(7) of Deviation rules applies only where devia- 
tion route has been officially designated by proper authorities. It is not 
shown on this record that such is case here. Therefore, it appears that 
applicant’s past operations have been unlawful. In circumstances, applicant 
is admonished that operations over routes not officially designated as devia- 
tion routes by proper authorities must not be conducted in future. MC-730, 
Sub — Pacific Intermt. Exp. Co. Ext.—Portland-Burley (Wash., Ore., Id.), 

. M. C. C. , 2-13-61, Div. 1. 


25.07 Requisite Proof 


25.07 In a proceeding seeking authority to operate over alternate 
routes, three concurrent tests must be met before authority can properly be 
granted solely on basis of operating economy and efficiency. They are as fol- 
lows: Applicant (a) must presently operate between termini to be served 
under appropriate authority over a practicable and feasible route, (b) must 
be in actual competition with direct-route carriers between affected points 
transporting a substantial amount of traffic over such routes, and (c) must 
not be able to perform over proposed route a service so greatly improved as 
to be tantamount to a new competitive service. All of these tests must be 
applied concurrently and failure to prove any one is sufficient to cause 
denial of application. Otherwise full proof of public convenience and neces- 
sity must be established. MC-730, Sub 119, Pacific Intermt. Exp. Co. Ext.— 
Portland-Burley (Wash., Ore., Id.), .... M.C. C. , 2-13-61, Div. 1. 


25.07 In application for alternate-route authority applicant is required 
to meet affirmatively all of three concurrent tests before authority may be 
granted solely on basis of operating economy and efficiency, namely, (1) 
that applicant presently is operating between termini under appropriate 
authority over a practical and feasible route, (2) that applicant is operating 
over its existing route in actual and effective competition with a substantial 
volume of traffic over such route, and (3) that competitive situation in area 
will remain unchanged if authority sought is granted. MC-110825, Sub 24, 
Transcon Lines, Alternate Route—Oklahoma City, Okla. to Albuquerque, 
N. Mex., 3-2-61, Div. 1. 


25.08 Granted Upon Requisite Showing 


25.08 Alternate Routes Granted by Div. 1: 


— Intermt. Exp. Co., MC-730, Sub 119, Portland-Burley (Wash., Ore., 
eee Se , 2-13-61. 


25.09 Denied for Failure of ‘Suet 


25.09 Alternate Routes Denied by Div. 1: 


Transcon Lines, MC-110325, Sub 24, Oklahoma City, Okla. to Albuquerque, 
N. Mex., 3-2-61. 


25.4 Improved or New Service 
25.40 Generally 


25.40 Alternate route would reduce total distance from Seattle to 
Kansas City, St. Louis and Chicago, approximately 66 miles; and from 
Portland to these points, 235 miles. Thus, while it is apparent that appli- 
cant will realize some mileage and time-in-transit savings if proposed routes 
are authorized it would not by such operation be in a position to render a 
service to points east and south of Denver which would be so materially 
improved as to be tantamount to a new operation. MC-730, Pacific Intermt. 
Exp. Co. Ext.—Portland-Burley (Wash., Ore., Id.), .... M. C. C. 
2-13-61, Div. 1. 
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25.42 Reduced Transit Time 


25.42 Primary consideration is not what applicant proposes to do, but, 
rather, what it will be capable of doing if authority sought is granted. 
Compare 79 M. C. C. 457. Applicant admits that it would not be bound in 
all instances to its schedules and that it would provide most expeditious 
service possible. There is nothing to prevent applicant from rearranging 
its dispatching schedule, which together with saving in transit time, could 
result in overnight or next-day service between termini. Both protestants 
are presently operating competitively in situation where, at best, they are 
at disadvantage due to applicant’s ability to provide single-line service, albeit 
somewhat circuitous. In these circumstances applicant would be able to 
offer new service which could materially alter existing competitive situation 
to detriment of opposing motor carriers. MC-110825, Sub 24, Transcon 
Lines, Alternate Route—Okiahoma City, Okla. to Albuquerque, N. Mex., 
3-2-61, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 While applicant’s desire to balance its operations is understand- 
able, such desire affords no basis for grant of authority herein. MC-89706, 
Sub 28, Motorway Corp. Ext.—Middleville, Mich., 3-13-61, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 

26.71 Denver-Chicago Transport Co., Inc., was recently granted 
authority in MC-9895, Sub 106, to transport bulk nitric acid from Louviers 
to Jeffrey City. D-C should be afforded reasonable opportunity to provide 
such service, and no public need has been shown to exist that would justify 
grant of this portion of application. MOC-109689, Sub 109, W. S. Hatch Co. 
Ext.—Louviers, Colo., 2-21-61, Div. 1. 

26.71 Where service is available from existing carriers, new competi- 
tive motor carrier authority will be granted only upon showing by an appli- 
cant of material inadequacy in existing service. MC-102295, Sub 5, Guy 
Heavener, Inc. Ext.—Seed, 3-13-61, Div. 1. 


26.71 Existing carriers should be afforded opportunity to serve ship- 
per before additional carrier is introduced into area. Denied. MC-105461, 
Sub 22, B. H. Herr Ext.—Grass Stop, 2-21-61, Div. 1. 


26.71 Where service is available from existing carriers, such carriers 
are entitled to all of traffic which they can handle economically and efficient- 
ly, and new competitive authority will be granted only upon clear showing 
that genuine need exists for service which cannot be satisfied by available 
carriers. MC-25798, Sub 27, Clay Hyder Trucking Lines, Inc. Ext.—Dairy 
Products, 2-23-61, Div. 1. 


26.71 Existing carriers generally are entitled to transport all traffic 
that they can handle economically and efficiently within their authorized 
territories without added competition of new service. MC-118595, Sub 2, 
J. K. Wyatt Ext.—N. Car., 2-28-61, Div. 1. 

To Same Effect: 


MC-1184, Sub 18, G. F. Burnett Co. Inc. Ext.—Muskegon, Mich., 3-9-61, 
Div. 1. 


MC-119434, Sub 2, Joyce Trucking Co. Ext.—Acids & Chemicals, 
3-13-61, Div. 1. 


26.73 Motor Bus Carriers 


26.73 Any competition between applicant and protestant for consid- 
ered traffic which results from grant of requested authority is not such as 
would divert substantial number of passengers from, and materially affect, 
protestant’s operation to Mystic. MC-3647, Sub 253, Public Service Coordi- 
nated Transport Ext.—Mystic, Conn., 3-9-61, Div. 1. 
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26.73 Grant of authority herein would divert traffic from Somerset 
with result that its operations would be materially and adversely affected. 
— Sub 5, Suburban Transit Corp. Ext.—Plainfield, N. J., 3-7-61, 

a 


26.74 Motor Truck Carriers 


26.74 Protestant is not presently providing service for shippers from 
and to points involved, and thus grant of authority hereinafter described 
will not divert existing traffic from it, and any potential detriment to its 
operation will be more than offset by immediate authorization herein of 
motor service shown to be needed by shipping public. MO-107107, Sub 152, 
Alterman Transport Lines, Inc. Ext.—Brunswick (Ga.), 3-9-61, Div. 1. 

26.74 Any adverse effect that grant of authority sought herein would 
have on protestant will be offset by advantage accruing to shipping public. 

MC-118971, Eklund Bros. Transport, Inc. Com. Car. App., .... M. C. C. 
, 2-21- 61, Commission. 

26.74 Grant of authority herein would result in diversion of traffic 
from protestant, and would adversely affect its operations. Denied. MC- 
118950, Sub 1, J. T. Logan Ext.—Pulpboard, 3-13-61, Div. 1. 


26.76 Rail Carriers 


26.76 Supporting shippers will divert some valuable traffic from pro- 
testant railroads, however, it appears that most of their traffic will continue 
to move by rail. Evidence is clear that shippers would use proposed service 
to augment existing rail service rather than to replace it. Public should 
not be deprived of benefit of improved service merely because it will divert 
some traffic from other carriers. MC-113855, Sub 42, International Trans- 
port, Inc. Ext.—Lumber, 3-21-61, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 
27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4, unless otherwise stated: 
Pacific E. Ry. Co.—Abandonment—Por. of San Pedro Line & Long Beach- 
Wilmington Line (Calif.), F. D. 21322, 3-20-61, Finance Board No. 3. 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


DiLauro, Edward, MC-119432, Com. Car. App., . 


Public Service Coordinated Transport, MC-3647, Sub 253, Mystic, Conn., 
3-9-61. 


27.22 Denied 
27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1, unless otherwise stated: 


Antietam Transit Co. Inc., MC-117806, Sub 1, Com. Car. App., .... M.C. C. 
‘ , 2-17-61, Commission. 


Mayflower Coach Corp., MC-73133, Sub 4, Charter Operations from Dutchess 
County, N. Y., 3-17-61. 


Public Service Coordinated Transport, MC-3647, Sub 255, Plainfield, N. J., 
3-7-61 (embraced in MC-115116, Sub 5). 


Suburban Transit Corp., MC-115116, Sub 5, Plainfield, N. J., 3-7-61. 
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27.3 Motor Truck Common Carrier Operations 

27.81 Granted 

27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 
Ace Lines, Inc., MC-52751, Sub 23, Mineral Wool, 3-10-61. 
Aero Mtr. Line, Inc., MC-47616, Sub 6, Conversion Proceeding, 3-15-61. 
Allen’s oe Garage & Towing Service, MC-119392, Sub 1, Com. Car. App., 

3-13-61. 
Alterman Transport Lines, Inc., MC-107107, Sub 152, Brunswick (Ga.), 


Anderson Trucking Service, Inc., MC-95876, Sub 20, Northwest, 3-20-61. 

Arco Auto Carriers, Inc., MC-52657, Sub 581, Air Cars, .... M.C.C....., 
2-28-61 (embraced in MC-1184, Sub 17). 

B & F Trucking Co., Inc., MC-71569, Sub 4, Conversion Proceeding, 3-15-61 
(embraced in MC-47616, Sub 6). 

—— = F. Co. Inc., MC-1184, Sub 17, Air Cars, .... 


C & H Transp. Co. Inc., MC-83539, Sub 58, Cast Iron & Steel Pipe, 3-14-61. 
Colonial Refrigerated Transp. Inc., (Del. Corp.) (now retitled Colonial 


Refrigerated Transp. Inc. (Ala. Corp.)), MC-115841, Sub 63, Mixed 
Shipments, 3-21-61. 


Dealers Transit, Inc., MC-4405, Sub 343, Cheektowaga (N. Y.), .... M.C.C. 
nid 61. 


ee, 


Donaldson Transfer Co., MC-114211, Sub 16, Cast Iron Pressure Pipe, 
2-23-61. 

Dunn Bros. Inc., MC-19416, Sub 10, Alaska, .... M. C. C. ...., 3-18-61 
(embraced in MC-704, Sub 21). 


Eklund Bros. Transport, Inc., MC-118971, Com. Car. App., .... M. C. C. 
+++, 2-21-61, Commission. 


Fast Frt. Inc., MC-107128, Sub 21, Dunkirk, Ind., 2-27-61. 


Fox-Smythe Transp. Co., MC-114284, Sub 14, Ark. Points, 2-23-61 (em- 
braced in MC-F-7676). 


Gallo, Tom, MC-117999, Com. Car. Grandfather App., .... 
3-17-61 (embraced in MC-117915). 


Gibbon, E. C., MC-102567, Sub 79, Tall Oil Products, .... 
3-38-61. 


Hanson, G. A., MC-119293, Sub 2, Wis., 3-10-61. 
Hatch, W. S., Co., MC-109689, Sub 102, Georgetown (Id.), .... 
..ee, 3°1-61. 
Sub 109, Louviers, Colo., 2-21-61. 


Heavy Haulers, Inc., MC-106775, Sub 13, Cast Iron & Steel Pipe, 3-14-61 
(embraced in MC-83539, Sub 68). 


Hyder, Clay, Trucking Lines, Inc., MC-25798, Sub 34, Seafoods, 3-14-61. 
International Transport, Inc., MC-113855, Sub 42, Lumber, 3-21-61. 


Kenosha Auto Transport Corp., MC-30837, Sub 271, Compressors & Drilling 
Machines, 3-2-61. 


M & G Produce Carriers, Inc., MC-117915, Com. Car. Grandfather App., 
Bw. ©. Gi cass) Oe 

May, Clarence & Scott Pearson, MC-119530, Prefabricated Bldgs., 3-3-61. 

Mercury Produce Exp. Ltd., MC-118978, Com. Car. App., 3-2-61. 

Midwest Coast Transport, Inc., MC-111812, Sub 90, Oregon, 3-1-61. 


Menotti, Fred & M. M. Higginbotham, MC-119837, Memphis, Tenn.-West 
Plains, Mo., 3-7-61. 
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27.31 Granted (Continued) 
Nebraska Ill. Colo. Exp. Inc., MC-118407, Com. Car. Grandfather App., 
A. 


Pacific Mtr. Trucking Co., a Corp., MC-78786, .... M. C. C. , 3-17-61, 
(embraced in MC-78787, Sub 34). 

Parkhill Truck Co., MC-106497, Sub 12, Alaska, .... M. C. C. , 3-13-61, 
(embraced in MC-704, Sub 21). 


Railway Exp. Agency Inc., MC-66562, Sub 1503, Detroit, Mich.-Cincinnati, 
Ohio, 3-17-61. 
Subs 1577, — 1595, rerey Vt., White River Jctn., Boston, 
.M C. 


Robinson, a MC-117 799, Com. Car. Grandfather App., 3-2-61. 
Russo, Frank, MC-29506, Sub 1, Conversion Proceeding, 2-20-61. 
Saldutti, P. & Son, Inc., MC-59940, Sub 1, Conversion Proceeding, 2-20-61. 
Shawcross, L. R., MC-118366, Com. Car. Grandfather App., 3-15-61. 
Sloan’s Moving & Stor. Co., MC-40861, Sub 4, Ill. Points, 3-14-61. 
Smith, C. D., Co., MC-117899, Com. Car. Grandfather App., 2-21-61. 
Soo-Security Motorways, Ltd., MC-110948, Sub 1, Pembina, N. Dak., 
M. C. C. , 3-16-61. 
a Ine., MC-114045, Sub 62, Frozen Foods, .... M.C.C....., 
Wales Trucking Co., MC-83835, Sub 39, Cast Iron & Steel Pipe, 3-14-61 
(embraced in MC-83539, Sub 58). 
Willett, J. B oa Pipe | Stringing Corp., MC-704, Sub 21, Alaska, 


Yeary ET de oo. Inc., MC-109540, Sub 15, Grandfather App., .... M. C. C. 
cece, 2-38-61. 


Yellow Transfer Co. of Tampa, Inc., MC-119707, Com. Car. App., 3-20-61. 

27.82 Denied 
27.32 Application by Motor Truck Common Carriers for New or Ex- 

tended Operations Denied by Div. 1, unless otherwise stated: 

Alger, G. F., Co., MC-46737, Subs 35, 36, Cement, Monroe County, Mich., 

M. C. C. , 3-14-61. 

All States Frt. Inc., MC- 59852, Sub 11, Sealdtanks, 
3-22-61, Commission (embraced in MC-8902, Sub 12). 

Alterman Transport Lines, Inc., MC-107107, Sub 153, Wheeling, W. Va., 
3-20-61. 

Anderson Trucking Service, Inc., MC-95876, Sub 21, New Bng., 3-20-61 
(embraced in MC-95876, Sub 20). 

Burnett, G. F., Co. Inc., MC-1184, Sub 18, Muskegon, Mich., 3-9-61. 

Butler, Raymond, MC-119569, Cont. Car. App., 3-1-61. 

Central & S. Truck Lines, Inc., MC-50132, Sub 62, Imported Products, 
3-22-61. 


Chemical Tank Lines, Inc., MC-110525, Sub 415, Ind., 3-2-61. 


Commercial Carriers, Inc., MC-43038, Sub 426, Air Cars, .... 
2-28-61 (embraced in MC-1184, Sub 17). 


Cosper, W. B., MC-115944, Sub 2, Beer, 3-2-61. 

Cowan, W. T., Inc., MC-64650, Sub 16, Sealdtanks, .... M. C. C. .. 
3-22-61, Commission (embraced in MC-8902, Sub 12). 

Dallas & Mavis Fwdg. Co. Inc., MC-29886, Sub 164, Air Cars, .... M. C. C. 
‘ , 2-28-61 (embraced in MC-1184, Sub 17). 

Darling Frt. Inc., MC-46280, Sub 40, Sealdtanks, .... M.C.C. ...., 3-22-61, 
Commission (embraced in MC-8902, Sub 12). 
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27.382 Denied (Continued) 


Denver-Amarillo Red Ball Mtr. Frt. Inc., MC-105265, Sub 42 (now renum- 
bered & reentitled MC-2229, Sub 103, Red Ball Mtr. Frt. Inc.), 


Sealdtanks, .... M. C. C. ...., 8-22-61, Commission (embraced in 
MC-8902, Sub 12). 


Dixie Transport Co., MC-88300, Sub 25, Air Cars, .... M.C.C. , 2-28-61 
(embraced in MC-1184, Sub 17). 


Greenleaf Mtr. Exp. Inc., MC-106223, Sub 54, Latex, Louisville, Ky. to 
Mich., 3-16-61. 


Harrison, E. P., MC-38317, Sub 2, Boats, 2-23-61. 


Hearing Tank Lines, Inc., MC-112497, Sub 161, Tall Oil Products, 
M. C. C. , 3-3-61 (embraced in MC-102567, Sub 79). 
Heavener, Guy, Ine. MC-102295, Sub 5, Seed, 3-13-61. 
Herr, B. H., MC-105461, Sub 22, Grass Stop, 2-21-61. 
see ae Trucking Lines, Inc., MC-25798, Sub 27, Dairy Products, 
Jones Truck Line, Inc., MC-111231, Sub 38, Sealdtanks, .. 
3-22-61, Commission (embraced in MC-8902, Sub 12). 
Joyce Trucking Co., MC-119434, Sub 2, Acids & Chemicals, 3-13-61. 
memened 4 et & Co., MC-112069, Sub 7, Com. Car. Grandfather App., 


M. & R. Transp. Co. Inc., MC-69274, Sub 4, Sealdtanks, . 
3-22-61, Commission (embraced in MC-8902, Sub 12). 
Motor Cargo, Inc., MC-74721, Sub 69, Sealdtanks, .... M. C. C. 
3-22-61, Commission (embraced in MC-8902, Sub 12). 
Motorway Corp., MC-98706, Sub 28, Middleville, Mich., 3-13-61. 
Peake, Ray, MC-1641, Sub 46, E. Colo., 3-2-61. 
Red Ball Mtr. Frt. Inc., MC-2229, Subs 97, 103, Sealdtanks, .... M. C 
, 3-22-61, Commission (embraced in MC-8902, Sub 12). 
Roadway Exp. Inc., MC-2202, Sub 173, Sealdtanks, .... 
3-22-61, Commission (embraced in MC-8902, Sub 12). 

Skagit Valley Trucking Co. Inc., MC-112014, Sub 3, Calif., 3-23-61. 
Southwest Frt. Lines, Inc., MC-29566, Sub 59, Sealdtanks, .... M. C. C. 
, 3-22-61, Commission (embraced in MC-8902, Sub 12). 

Sturgeon, A. W. & Harry Meeker, MC-110064, Sub 3, Wheat Bran, Wheat 
Mixed Feed & Other Commodities, .... M. Cc. C. » 3-2-61. 

Taylor Heavy Hauling, Inc., MC-102401, Sub 4, Air Cars, sees ao oe 
4 , 2-28-61 (embraced in MC-1184, Sub 17). 

Terminal Transp. Co. Inc., MC-22229, Sub 27, Sealdtanks, .... M. C. C. 

, 3-22-61, Commission (embraced in MC-8902, Sub 12). 

Western Exp. Co., MC-8902, Sub 12, Sealdtanks, .... M. C. C. , 8-22-61, 
Commission. 

Wilson Stor. & Transfer Co., MC-29120, Sub 56, Sealdtanks, .... M. C. C. 
....+, 3-22-61, Commission (embraced in MC-8902, Sub 12). 

Wyatt, J. K., MC-118595, Sub 2, N. Car., 2-28-61. 

Yellow Transit Frt. Lines, Inc., MC-112713, Sub 82, Sealdtanks 
M. C. C. , 3-22-61, Commission (embraced in MC-8902, Bub 12). 


27.4 Motor Truck Contract Carrier Operations 
27.41. Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 
Arthur, W. R. & Co. Inc. (Renumbered & Reentitled MC-119642, Sub 1, 


Janesville Auto Transport Co.), MC-18135, Sub 28, Fringe States, 
2-17-61. 
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27.41 Granted (Continued) 


Cosco Truck Lines, Inc., MC-119110, Cont. Car. App., 3-21-61. 

Dunlap, T. F., MC-9726, Sub 6, Prefabricated Houses, 3-8-61. 

Flemington Transp. Inc., MC-117330, Sub 4, Several States, 3-9-61. 

Harris, J. F., MC-116119, Sub 6, Detroit, Mich., 3-9-61. 

Kendrick Cartage Co., MC-110117, Sub 16, Terre Haute, 3-9-61. 

Marcus, Be rw ad -47642, Sub 1, Nassau, Suffolk, Westchester Counties, 


Murphy, Raymond, MC-119540, Cont. Car. App., 2-27-61. 


Pacific Mtr. Trucking Co., MC-78787, Sub 35, New Mtr. Vehicles to Addi- 
tional Nev. Points, .... M.C.C. ...., 3- ‘17- 61, Commission (embraced 
in MC-78787, Sub 34). 


Scott-Dale Corp., MC-123026, Cont. Car. App., 3-13-61. 


Shippers Service, Inc., MC-113684, Sub 11, Dubuque, Iowa, 3-16-61, 
a ah Ge eee , Commission. 


Stinger, Philip, Ine., MC-67419, Sub 1, Wilmington (Del.), 3-23-61. 
Truckway Service, Inc., MC-114115, Sub 2, Great Lakes Region, 3-21-61. 
27.42 Denied 

27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1, unless otherwise stated: 
Logan, J. T., MC-118950, Sub 1, Pulpboard, 3-13-61. 
McRay, A. B., MC-112567, Sub 4, Dairy Products, 3-9-61. 


Pacific Mtr. Trucking Co., MC-78787, Subs 34, 36, 37, Oregon; New Mtr. 
Vehicles, Raymer, Calif. to Ariz.; Automobiles, Calif. Assembly Plants 
to 7 Western States, .... M. C. Cc. seeuy ee 61, Commission. 


Red Crest Exp. Inc., MC-119346, Cont. Car. App. 2-28-61. 
27.7 Brokerage 
27.738 Denied 


27.73 Applications for Brokers’ Licenses Denied by Div. 1: 
Bushman, E. F., MC-12679, Sub 1, Broker App., 2-17-61. 
De Turris, Emilio, MC-12735, Broker App., 2-24-61. 


28. Transfer, Modification or Revocation 
28.1 Transfer 
28.10 Generally 


28.10 Permit Transfer authorized. F. D. 21416, Sam Sheiman Frt. 
Fwdr., 3-21-61, The Transfer Board. 


28.2 Modification 
28.24 Impose Restrictions 


28.24 Findings in prior report herein, 77 M. C. C. 655, modified to 
conform to decree of Court. MC-59680, Sub 117, Strickland Transp. Co. Inc. 
Ext.—La. Routes, .... M. C. C. ...., 3-15-61, Commission. 


28.3 thecal 
28.38 Continuous & Adequate Service 


28.33 Protestants are cautioned that failure to render reasonably con- 
tinuous and adequate service as required by terms and conditions of their 
certificates provides basis for revocation of their operating authority. 
MO-111812, Sub 90, Midwest Coast Transport, Inc. Ext.—Oregon, 

Div. 1. 


8-1-61, 








> 
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28.36 Past Unauthorized Operations or Violation of Law 

28.36 Defendant has been operating, in interstate or foreign com- 
merce, a8 common carrier by motor vehicle of property, between Seattle, 
Washington, and points in Alaska, over unauthorized routes in State of 
Washington and through port of entry at Sumas, Washington, in violation 
of sec. 206 of Act; and an order should be entered requiring defendant 
immediately to cease and desist and thereafter to refrain and abstain from 
such unlawful operations. MC-C-3044, Alaska Truck Transport, Inc. v. 
L. H. Doolittle, .... M. C. C. , 3-22-61, Div. 1. 


28.36 Upon investigation, J. V. Hofer and Hofer, Inc., found to be or 
to have been engaged in transportation of sugar as for-hire carriers by 
motor vehicle in violation of provisions of secs. 206(a) or 209(a) of Act. 

Certain shipper respondents beneficially interested or affected by said 
unlawful practices found to be or to have been participating in concert with 
said for-hire carriers in described violations. 

Cease and desist order entered. MC-C-2188, J. V. Hofer—Investigation 
of Operations, .... M. C. C. , 8-1-61, Div. 1. 


28.36 Defendant M and M Oil, Inc., found to have engaged in trans- 
portation of property in interstate or foreign commerce, for compensation, 
without appropriate authority. Cease and desist order entered. MC-C-2160, 
ow ee ll Co. v. M & M Oil & Transp. Inc., .... M. C. C. ...., 
3-1-61, Div. 1 


28.36 On reconsideration, findings in 81 M. C. C. 98 modified. Re- 
spondent found to be engaged in transportation not authorized in his cer- 
tificate and in violation of Act. Cease and desist order entered. MO-C-1775, 
L. W. Simpson—Investigation & Revocation, .... M. C. C. ...., 2-21-61, 
Commission. 


29. Abandonment 


29.0 Generally 
29.01 Line of Railroad 


29.01 Removal of two of four multiple main line tracks between 
Newton and Riverside will still leave applicants with line of railroad between 
those points. For this reason, and for further reason that there will be no 
change in present train service, proposed removal does not constitute aban- 
donment of line of railroad as contemplated by sec. 1(18). Such removal, 
therefore, is not within Commission’s jurisdiction. Applicants’ motion to 
dismiss that portion of application will be granted. F. D. 21263, Boston & 
A. R. Co.—Abandonment of Line bet. Boston & Newton, Mass., 3-3-61, Div. 4. 


29.03 Passenger Train Service 


29.03 Among factors to be considered in a train discontinuance pro- 
ceeding are populations of communities served, public use of service sought 
to be discontinued, other means of transportation in area, and financial losses 
sustained by carrier in providing service. 


Discontinuance by Pennsylvania-Reading Seashore Lines of operation 
of passenger trains Nos. 606, 654 and 663 between Camden and Hammonton, 
N. J., and of passenger train No. 609 between Clementon and Hammonton, 
N. J., authorized. F. D. 21089, Pennsylvania-R. S. Lines—Discontinuance of 
Passenger Service bet. Hammonton & Camden-Clementon, N. J., 2-24-61, 
Div. 4. 


29.1 Jurisdiction 
29.10 _ Generally 


29.10 Record shows that actual abandonment of all service over line, 
freight as well as passenger, was accomplished in August, 1955. Abandon- 
ments of this nature are exclusively within Commission’s jurisdiction and 
without its certification cannot legally be consummated. F. D. 20860, New 
York, N. H. & H. R. Co.—Abandonment (Por.)—Pomfret-Putnam, Conn., 
oe ae , 3-17-61, Commission. 
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29.3 Determination of Earnings 
29.31 Revenues 


29.31 Only an unrealistic view of traffic studies made by applicant, 
which showed higher costs for substituted route for that portion of move- 
ment to or from Lewisburg, from and to Chattanooga and beyond, would 
support contention that use of alternative routes would prove as economical 
for overhead traffic as one in question. 228 I. C. C. 59 and 244 I. C. C. 
693 distinguished. F. D. 20059, Louisville & N. R. Co.—Abandonment bet. 
Fayetteville & Lewisburg, Tenn., .... I. C. C. ...., 3-21-61, Div. 3. 


29.32 Expenses of Involved Line 


29.32 Salaries paid officers are within reasonable discretion of carrier. 
See 295 I. C. C. 810. Here, amounts paid, even considering limited time 
spent, do not appear to be unreasonable. F. D. 20085, Sanford & E. R. Corp. 
—Abandonment, Entire Line (Maine), 3-2-61, Div. 4. 


29.4 Economic Effect 
29.40 Generally 


29.40 Loss and inconvenience accruing to public must be weighed 
against burden and retarding effect of continued operation upon applicant 
and interstate commerce. Upon analysis of pertinent facts, it is found that 
losses suffered on branch far outweigh inconvenience of loss of some service 
to affected cities. Those intermediate points which are to lose their rail 
service entirely will be more severely affected; but small amount of traffic 
originating at or destined to these points does not warrant retaining service 
which is suffering continuing loss of magnitude involved herein. F. D. 20059, 
Louisville & N. R. Co.—Abandonment bet. Fayetteville & Lewisburg, Tenn., 
cane Be Ge he occeg CEE, BE Oe 


29.41 Service 


29.41 Carrier cannot be expected to continue operations indefinitely 
at a loss for matters which are essentially within province of civil defense 
and military departments. F. D. 20959, Louisville & N. R. Co.—Abandon- 
ment bet. Fayetteville & Lewisburg, Tenn., ise a a oe .., 3-21-61, 
Div. 3. 


29.44 Rates & Charges 


29.44 While increases in rates resulting from an abandonment must 
be considered, applicant should not be required to operate segment of track- 
age at a loss to insure lower rates to affected shippers. 295 I. C. C. 31; 
290 I. C. C. 53. F. D. 20059, Louisville & N. R. Co.—Abandonment bet. 
Fayetteville & Lewisburg, Tenn., .... I. C. C. ...., 3-21-61, Div. 3. 

29.45 Employees 

29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 213824, 
Chicago, K. & 8S. Ry. Co. & New York C. R. Co.—Abandonment, etc., in 
Allegan County, Mich., 2-20-61, Finance Board No. 3. 

To Same Effect: 

F. D. 21307, Cleveland, C. C. & St. L. Ry. Co. & New York C. R. Co.— 
Abandonment bet. Franklin & Trafalgar, Ind., 3-15-61, Finance Board No. 3. 

F. D. 218038, Cleveland, C. C. & St. L. Ry. Co. & New York C. R. Co.— 
Abandonment bet. Ostrander & Mechanicsburg, Ohio, 2-21-61, Finance Board 
No. 3. 

F. D. 21216, Hudson & M. R. Co. se ee ete., bet. 
Journal Square & Hoboken, N. J. & New York, N. Y., .... I. C. C. 


3-2-61, Div. 4. 
F. D. 20959, Louisville & N. R. Co.—Abandonment bet. Fayetteville & 
Lewisburg, Tenn., .... I. C. C. ...., 3-21-61, Div. 3. 


F. D. 21424, New York C. R. Co.—Abandonment bet. Tropic & 
Rendville, Ohio, 3-23-61, Finance Board No. 3. 
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29.45 Employees (Continued) 
To Same Effect (Continued) 


F. D. 21883, Pacific E. Ry. Co.—Abandonment bet. Huntington Beach 
& Newport Beach, Calif., 3-16-61, Finance Board No. 3. 

F. D. 21425, Southern Pac. Co.—Abandonment bet. Rockfield & Friant, 
Calif., 3-20-61, Finance Board No. 3. 


F. D. 21411, Texas & N. O. R. Co.—Abandonment (Por.)—Yoakum 
Subdivision, 3-23-61, Finance Board No. 3. 


29.45 Same conditions imposed as in 257 I. C. C. 700. 


Fact that any demonstrated adverse effect took place prior to filing of 
carrier’s application to abandon line is irrelevant to issue herein, since 
protection of employees adversely affected should commence as of date of 
actual abandonment rather than on date of issuance of Commission’s cer- 
tificate, although this would have effect of making protective period expire 
earlier. See 254 1. C. C. 303, and 261 1.C. C. 781. F. D. 20860, New York, 
N. H. & H. R. Co.—Abandonment (Por.)—Pomfret-Putnam, Conn., 
Cc. & , 3-17-61, Commission. 


29.45 Commission is without power to impose railway labor protective 
conditions in proceeding under sec. 13a(2). F. D. 21089, Pennsylvania- 
R. 8S. Lines—Discontinuance of Passenger Service bet. Hammonton & 
Camden-Clementon, N. J., 2-24-61, Div. 4. 


29.5 Balance of Convenience 


29.50 Generally 


29.50 Abandonment saved carrier expense of rehabilitating line and 
rebuilding bridge thereon and carrier does not allege, nor does record show, 
that cost of employee protection would exceed, or even approach, these 
savings. 275 I. C. C. 649, 676 and 290 I. C. C. 765, 796. F. D. 20860, 
New York, ms H. & H. R. Co.—Abandonment (Por.)—Pomfret-Putnam, 
Clas, sss EGS , 3-17-61, Commission. 


29.50 soos is suffering from decline in traffic and for future it faces 
prospect of further loss in freight, all to its financial detriment. Present 
users have access to nearby rail service or to motor vehicle in private or 
common carriage. Under circumstances inconvenience and added expense 
which some of them might incur from abandonment is not sufficient to 
justify continuation of line at a loss. F. D. 20985, Sanford & E. R. Corp.— 
Abandonment, Entire Line (Maine), 3-2-61, Div. 4. 


29.8 Conditions 
29.81 Sale to New Operator 


29.81 Certificate will, by reference, impose condition requiring that 
applicant sell any portion of line, track and appurtenant facilities to any 
responsible person, firm, or corporation offering at any time prior to effective 
date of certificate herein, to purchase same for continued operation and 
willing to pay not less than fair net salvage value of property sought to be 
acquired. If any person acquires any portion of line pursuant to foregoing 
condition, it is assumed that he will file an appropriate application necessary 
under sec. 1(18) of Act. F. D. 20085, Sanford & E. R. Corp.—Abandonment, 
Entire Line (Maine), 3-2-61, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4, unless otherwise stated: 
Chicago, K. & S. Ry. Co. & New York C. R. Co., F. D. 21324, Allegan County, 
Mich., 4.5 miles, 2-20-61, Finance Board No 
Cleveland, C. C. & St. L. Ry. Co. & New York C. R. Co., F. D. 21307, bet. 


Franklin & Trafalgar, Ind., approx. 7 miles (Johnson County), 3-15-61, 
Finance Board No. 3. 





1036 I. C. C. PRACTITIONERS’ JOURNAL 





29.91 Granted (Continued) 


Cleveland, C. C. & St. L. Ry. Co. & New York C. R. Co., F. D. 21303, bet. 
Ostrander & Mechanicsburg, Ohio, approx. 20 miles (Del., Union, Madi- 
son & Champaign Counties), 2-21-61, Finance Board No. 3. 

Etna & Montrose R. Co., F. D. 21375, Entire Line, approx. 4 miles (Allegheny 
County, Pa.), 2-23-61, Finance Board No, 3. 

Louisville & N. R. Co., F. D. 20959, bet. Fayetteville & Lewisburg, Tenn., 
approx. 29 miles, (Lincoln & Marshall Counties), 3-21-61, Div. 3. 
New York C. R. Co., F. D. 21424, bet. Tropic & Rendville, Ohio, approx. 
10 miles (Perry & Tropic Counties), 3-23-61, Finance Board No. 3. 
Pacific E. Ry. Co., F. D. 21383, bet. Huntington & Newport Beaches, Calif., 
approx. 5 miles (Orange County), 3-16-61, Finance Board No. 3. 


Pacific E. Ry. Co., F. D. 21322, Por. of San Pedro Line & Long Beach- 
Wilmington Line (Los Angeles County, Calif.), 4-17-61, Finance Board 
No. 3. 


Sanford & E. R. Corp., F. D. 20985, Entire Line (York & Cumberland Coun- 
ties, Maine), 3-2-61. 


Southern Pac. Co., F. D. 21425, bet. Rockfield & Eom — approx. 
4 miles (Fresno County), 3- 20- 61, Finance Board N 


Texas & N. O. R. Co., F. D. 21411, Abandonment ona “Yoakam Sub- 
division, approx. 1 mile (Lavaca County, Tex.), 3-23-61, Finance Board 
No. 3. 


Wadley S. Ry. Co., F. D. 21338, Abandonment, Entire Line, approx. 20 miles, 
(Emanuel & Jefferson Counties, Ga.), 3-2-61, Finance Board No. 3. 


29.93 Dismissed . 


29.93 Applications by Railroads for Certificates Authorizing Abandon- 
ment Dismissed by Div. 4: 


Boston & A. R. at F. D. 21263, bet. Boston & Newton, Mass. (Middlesex 
County), 3-3-61 


Hudson & M. R. Co., Trustee, F. D. 21216, bet. Jousnal Square & Hoboken, 
N. J. & New York, N. Y,, .L¢.¢. 61. 


3. FINANCE 
31. Jurisdiction 
31.2 Nonnegotiable Obligations 


31.21 Mortgages 


31.21 Commission has consistently disclaimed jurisdiction over execu- 
tion and delivery of mortgages per se. F. D. 21818, Watkins Mtr. Lines, 
Inc. Note, 2-27-61, Finance Board No. 2. 


31.22 Conditional Sales 


31.22 Execution and delivery of conditional sale contracts per se does 
not come within purview of sec. 214 of Act. See 233 I. C. C. 359. F. D. 
21318, Watkins Mtr. Lines, Inc. Note, 2-27-61, Finance Board No. 2. 


32. Security Issues 


32.2 Evidences of Debt 
32.22 Interest 


32.22 Findings are with understanding that interest payable under 
proposed bank loan shall not exceed 6 percent. MO-F-7621, Quinn Frt. 
Lines, Inc.—Control & Merger—W. A. Stackpole Mtr. Transp. Inc., .... 

, 3-21-61, Finance Board No. 1. 
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32.6 Sale of Issues 
32.62 Competitive Bidding 


32.62 Circumstances entitle applicant to relief from requirements of 
competitive bidding under exception 7 as set forth in Commission’s report 
in Ex Parte 158, 257 I. C. C. 129, 164, dated May 8, 1944. However, 
nothing herein is to be construed as authorization of issue of proposed se- 
curities. F. D. 21501, Detroit River Tunnel Co. Competitive Bidding Exemp., 
3-20-61, Finance Board No. 2. 


32.9 Unauthorized Issues 
$2.90 Validity 


32.90 Since note was issued without required Commission authoriza- 
tion, itis void. F. D. 21818, Watkins Mtr. Lines, Inc. Note, 2-27-61, Finance 
Board No. 2. 


32.91 Replacement 


32.91 It appears that note previously issued by Express and which 
has been found to be void because issued without prior authority of this 
Commission resulted from an unintentional violation of Act. Express 
should be authorized to replace void notes with new notes. 

In F. D. 21352, authority granted Benton Rapid Express to issue a 
secured promissory note in principal amount not exceeding $432,260, to 
replace void notes issued by applicant without prior authority of this Com- 
mission. MO-F-7021, Tamiami Trail Tours, Inc.—Control & Merger—Benton 
Rapid Exp., .... M. C. C. ...., 3-17-61, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4, un- 
less otherwise stated: 


Portland Term. Co., Bonds, etc., F. D. 21452, 2-24-61, Finance Board No. 2. 
33.06 Notes 
Issue of note authorized. F. D. 21468, Commercial Mtr. Frt. Inc., Note, 
2-20-61, Finance Board No. 2. 
33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4, unless otherwise stated: 
Chicago, M. St. P. & Pac. R. Co., F. D. 21472, 3-9-61, Finance Board No. 2. 
Great N. Ry. Co., F. D. 21487, 3-9-61, Finance Board No. 2. 
Louisville & N. R. Co., F. D. 21490, 3-13-61, Finance Board No. 2. 
33.18 Notes 

33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 4, unless otherwise stated: 
Watkins Mtr. Lines, Inc., Notes, F. D. 21332, 2-27-61, Finance Board No. 2 

(embraced in F. D. 21318). 

33.2 Additions & Betterments 

33.21 Railroad Acquisition or Extension 

33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4, unless otherwise stated: 
Georgetown R. Co. Inc., Note, F. D. 21467, 3-3-61, Finance Board No. 2. 
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88.28 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4, unless otherwise stated: 


Adley Exp. Co., Debentures, F. D. 18998, 2-17-61. 
Watkins Mtr. Lines, Inc., Note, F. D. 21318, 2-27-61, Finance Board No. 2. 


33.4 Refinancing 


33.43 Railroad 


33.43 Issue of Railroad Securities to Refinance, Redeem or Refund 
Debt or Retire Capital Stock Authorized by Div. 4, unless otherwise stated: 


Portland Term. Co., Bonds, etc., F. D. 21452, 2-24-61, Finance Board No. 2. 
33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4, unless otherwise 
stated: 


Montpelier & B. R. Co., Stock, F. D. 21413, 3-6-61, Finance Board No. 2. 


33.5 Issues Incident to Unification 
83.51 Railroad 


33.51 Issue of Securities in connection with Financing of Stock Con- 
trol, Acquisition of Railroad Properties or Assets, the Issue or Exchange of 
Stocks in Mergers Authorized by Div. 4, unless otherwise stated: 


Great N. Pac. & B. Lines, Inc., Stock, F. D. 21477, 3-9-61, Finance Board 
No. 2. 


33.53 Motor Truck—Authorized 
33.53 Issue of Securities Incident to Acquisition of Control, Property 


or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 4, unless otherwise stated: 


Gordons Transports, Inc., Note, F. D. 20801, .... . ee. ov ccg BOSE 
(embraced in MC-F-7266). 


Johnson Mtr. Lines, Inc., Stock, etc., F. D. 21475, 3-13-61, Finance Board 
No. 2. 


Quinn Frt. Lines, Inc., Securities, F. D. 21346, .... M.C. C. ...., 3-21-61, 
Finance Board No. 1 (embraced in MC-F-7621). 


33.54 Motor Truck—Denied 


33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 


Tamiami Trail Tours, Inc., Notes, F. D. 20379, .... M.C. C. ...., 3-17-61 
(embraced in MC-F-7021). 
33.7 Employee Bonus Incentive Plans 
833.70 Stock Purchase Plans 


33.70 Issue of Capital Stock in connection with Stock Option Plan 
Authorized by Div. 4: 


Transcon Lines, Securities, F. D. 19039, 3-3-61 (Order modified). 
34. Alteration of Securities 
34.3 Maturities 
34.80 Generally 


34.30 Extension of maturity date of mortgage bonds from 1961 to 


1971 authorized. F. D. 21468, Spokane, P. & S. Ry. Co. Bonds, 2-24-61, 
Finance Board No. 2. 
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37. Accounts 


37.5 Traffic 
87.50 Generally 
37.50 Several accounts for revenues from water transfers canceled and 
single new account provided for revenues from service previously includable 
in canceled accounts. No. $2153, Uniform Sys. of Accts. for R. Cos., 3-10-61, 


Div. 2. 
4. SERVICE & OPERATIONS 
44. Accessorial 


44.2 Transit 
44.20 Generally 


44.20 Transit privileges defined as “unloading and passing through 
elevators, cleaning houses, malt houses, manufactories, mills and/or ware- 
houses at transit station *** for storing and other purposes ***.” This 
definition does not include inspection or reconsignment. 246 I. C. C. 499 
and 269 I. C. C. 725, 730. No. 88220, Farmers Union Grain Term. Assn. v. 
Canadian Nat. Rys., .... I. C. ; , 2-27-61, Div. 3. 


46.1 Safety Appliances 


46.10 Generally 


46.10 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance and Repair of Automatic Block-Signal Systems, Interlocking, 
Traffic-Control Systems, Automatic Train Stop, Train Control & Cab-Signal 
Systems, and other Similar Appliances, Methods & Systems: Upon further 
hearing, sought relief from requirements of sec. 136.566 of Commission’s 
Rules, Standards and Instructions to extent that it be permitted to operate 
locomotives not equipped with automatic cab signal devices over certain 
sections of track in automatic cab signal territory in Pittsburgh ee 
een = Parte 171, Pennsylvania R. Co. RS&I-Ap. 879, .... I. C 

, 2-17-61, Div. 3. 


46.4 Interlockers 
46.40 Generally 


46.40 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Sought approval of modification of ‘“‘BO” Interlocking (Sub 229, BS-Ap. 
14729) at Kalamazoo, Michigan, granted in part. Sought approval of modi- 
fications of Tower 1 Interlocking (Sub 230, BS-Ap. 14730) at Kalamazoo, 
Michigan, granted in part. 

Use or nonuse of derails or their safety value has been considered by 
Commission in other proceedings and where Commission has permitted re- 
moval of derails particular consideration was given to such factors as grade 
at crossing, traffic density, physical characteristics of crossing, and type of 
equipment used. Each case was determined by particular facts surrounding 
it. See 243 I. C. C. 586. No. 28000, Subs 229, 230, New York C. R. Co., 
Grand T. W. R. Co. BS-Aps. 14729, 14730, .... I. C. C. , 3-7-61, Div. 3. 


46.5 Train Control 
46.50 Generally 


46.50 Rules, Standards & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block-Signal Systems, Interlocking, 
Traffic-Control Systems, Automatic Train Stop, Train Control & Cab-Signal 
Systems & Other Similar Appliances, Methods, & Systems: Upon further 
hearing, sought relief from requirements of sec. 136.51(a) of Commission’s 
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order entered in lead proceeding herein on June 29, 1950, granted in part. 
Prior report 278 I. C. C. 267. Ex Parte 171, Sub 3, Kansas City S. Ry. Co., 
soe a Be We Oe 0 oény ee eee 


46.7 Motor Carrier Regulations 


46.70 Generally 


46.70 Ordered that Arkansas Transport Company and Patterson Trans- 
fer Company be and they are hereby relieved from compliance with require- 
ments of secs. 207.4(c) and 207.5(d) of lease and interchange regulations 
(49 C. F. R. 207) with respect to equipment regularly used by them in 
equipment interchange service between Memphis, Tennessee, and points in 
Arkansas, and in no other respect, provided that each vehicle used by car- 
riers in such service, after having been inspected when placed in such service, 
shall again be given required inspection at least after every six round trips 
in such service, provided further that each such vehicle so operated shall be 
so inspected at least once each week. Ex Parte MC-48, Arkansas Trans- 
port Co. & Patterson Transfer Co., 3-15-61, Motor Carrier Board No. 3. 


46.70 Subparagraph (a) of sec. 193.95 of Code of Federal Regula- 
tions amended to permit utilization of certain dry chemical type fire ex- 
tinguishers, if designed to permit visual inspection. 


Ordered that subparagraphs (d) (2), (d) (4), and (d)(5) of sec. 193.25 
of Code of Federal Regulations prescribed by order of September 30, 1960 
(49 C. F. R. 193.25 (d) (2), (d) (4), (d) (5), be amended to permit option of 
marking lamps other than head lamps in accordance with SAE Code as well 
as those markings already prescribed by Commission. Ex Parte MC-40, 
Qualifications & Maximum Hours of Service of Employees of Mtr. Carriers & 
Safety of Operation & Equipment, 3-7-61, Motor Carrier Board No. 2. 


49. Discrimination 


49.1 Equipment Supply 
49.10 Generally 


49.10 General commodity carriers may furnish C & S (collapsible and 
stackable) containers for use of shippers and consignees, provided (1) they 
are furnished without discrimination and (2) reasonable charges are col- 
lected therefor. Compare 54 M. C. C. 139. Conceivably a workable scheme 
of interchanging such containers among carriers, consignors, and consignees 
will be devised. Specific provisions of such proposals will, of course, be 
subject to closer scrutiny in proceedings directly concerned with appropriate 
tariff filings. MC-8902, Sub 12, Western Exp. Co. Ext.—Sealdtanks, .... 
M. C. C. ...., 3-22-61, Commission. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.01 Generally 


51.01 In 321 U.S. 67, 79, Court pointed out that Commission has no 
power to enforce Sherman Act or to decide definitely whether particular 
matter constitutes restraint of trade or an attempt to monopolize which is 
forbidden by that Act, and that policies expressed in Interstate Commerce 
Act and other legislation dealing specifically with transportation facilities 
and problems must be basic determinants of Commission’s action. Con- 
tinuing, Court made it clear that while policy of antitrust laws determines 
“public interest’ in railroad legislation only in qualified way, Commission 
may not ignore that policy as a relevant factor in fostering objectives of 
National Transportation Policy, which is guide to “‘public interest.” I @&S8S 
7250, Contract Rates—Rugs & Carpeting—Amsterdam, N. Y. to Chicago, 
-.-- LC. C. ...., 2-13-61, Commission. 
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51.3 Procedures 
51.32 Notice & Hearing 


51.32 Amendment to bylaws approved. Sec. 5a Ap. 33, Central States 
Mtr. Com. Carriers—Agreement, 3-10-61, Div. 2. 


52. Freight Classification 


52.0 Generally 
52.0 Generally 


52.0 Classification of articles, in carloads, among other things, reflects 
density, value, susceptibility to loss and damage, and quantity which on 
average can be tendered as one shipment. Volume of movement also is 
important, but not percentage of total movement in given period regardless 
of volume. Proposal rests on percentage basis over extended period, without 
reference to tonnage offered other than carload minimum. Thus, no sound 
classification basis appears for different rates on same or substantially same 
tonnage, dependent only on proposed contractual arrangement. Under pres- 
ent ratemaking practices, a ‘‘consistent’”’ shipper of one shipment per month 
should be accorded a rate no different than that available to another ship- 
per who in same year makes 12 shipments of same commodity from and to 
same points, all in one month. I & S 7250, Contract Rates—Rugs & Car- 
peting—Amsterdam, N. Y. to Chicago, .... I. C. C. ...., 2-18-61, 
Commission. 

52.08 Use of Article 


52.03 Where use is controlling factor, it is necessarily predominant 
use for which a product is designed that must determine nature of shipment. 
See 299 I. C. C. 537, 539. No. 38418, Petition by Atchison, T. & 8S. F. Ry. 
Co. = eg —— of Tariff Class. of ‘‘Autoclaves,” .... I. C. C. 
eevee, arci-6l, v. 3. 


52.7 Machinery, Equipment, Implements & Appliances 
52.70 Generally 


52.70 In connection with various tariff provisions, words ‘‘machine” 
and “‘machinery”’ have frequently been construed. For example, iron pipe 
specially prepared for use as suction dredge discharge pipe, and usable for 
no other purpose, was found to be a dredging machinery part. 169 I1.C.C. 7. 
Coil cases used as radio loudspeaker parts were found to fall into category 
of hardware, n.o.i.b.n., rather than machinery parts, n.o.i.b.n., on theory 
that radios are not machines. 183 I. C. C. 317, 318. In 186 I. C. C. 335, 
336, gas freezing units were found to be cooling or freezing machines 
although they lacked moving parts. And in 308 I. C. C. 529, rotary kilns 
used in heating articles to a high temperature to cause loss of moisture or 
other volatile material were found to be machines within meaning of that 
term in uniform classification. 


Although, in broad sense, steam pressure vessels might be considered as 
machine parts and included in catchall rating of machinery or machinery 
parts, n.o.i.b.n., in transportation characteristics they are more closely analo- 
gous to tanks. Autoclaves are properly ratable as plate or sheet iron or 
steel tanks, n.0.i.b.n., thicker than one-quarter inch, set up. No. 33418, 


Petition by Atchison, T. & 8S. F. Ry. Co. for Proper Construction of Tariff 
Class. of “‘Autoclaves,” ....1I.C. C. ...., 2-21-61, Div. 3. 


53. Rate Adjustments 
53.0 Generally 
53.00 Basic Policy 


53.00 Constructive ratemaking innovations by carriers are desirable 
so long as they are consistent with standards of lawfulness in Act and 
National Transportation Policy. As in all other situations, lawfulness of 
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innovations of this kind must be determined based on controlling circum- 
stances in particular situations. I & S 7250, Contract Rates—Rugs & Car- 
peting—Amsterdam, 


m. SZ tO Gieem «.... Es GG csccy Boas 
Commission. 


53.4 Commodity Rates 


58.41 L.C.L. or L.T.L. 

53.41 L.T.L. traffic is essentially class-rate traffic, and lower rates 
thereon should not be established except under compelling circumstances. 
No such circumstances are here shown to exist. I & S M-13827, Foodstuffs 
—From Wash., D. C. to Baltimore, Md., .... I. C. C. , 3-14-61, Div. 2. 


53.8 Valuation Rates 
58.82 Released Rates 
53.82 Released rates authorized. RR. Or. MO-469, American Freight- 
ways Co. Inc., 3-23-61, Released Rates Board. 
To Same Effect: 
7 _ Or. 1206, Pacific Southcoast Frt. Bur., 3-20-61, Released Rates 
oard. 


‘ = Or. MC-468, United Parcel Service, Inc., 3-16-61, Released Rates 

___RR, Or. MC-467, Western Mtr. Tariff Bur. Inc., 3-16-61, Released Rates 

— Released rates order modified. RR. Or. 1201, Traffic Exec. 

a Rs., 8. Class. Com., W. Class. Com. & Mllinois Frt. Assn., 3-6-61, 
To Same Effect: 


RR. Or. 1185 (Amend. 5), Traffic Exec. Assn.-E. Rs., S. Class. Com., 
W. Class. Com. & Illinois Frt. Assn., 3-20-61, Released Rates Board. 


54. Joint or Through Routes, Rates & Divisions 
54.1 Between What Carriers 
54.14 Motor Carriers—Passenger 


54.14 Section 216(a) provides: “It shall be duty of every common 
carrier of passengers by motor vehicle to establish reasonable through 
routes * * * .” No. $3244, Restriction to through Routes—Thunderbird 
Transp. Co. Inc., .... I. C. C. , 2-20-61, Div. 2. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 A restricted interchange rule is not per se unreasonable. Where 
brought into question, as here, however, establishment of such rule repre- 
senting change in practice must be shown, as required by sec. 216(g) of 
Act, to be just and reasonable for application to factual situation presented. 
No. 33244, Restriction to through Routes—Thunderbird Transp. Co. Inc., 
neue , 2-20-61, Div. 2 


55. Competitive Ratemaking 
55.0 Generally 
55.06 Disruption of Rate Structure 


55.06 Respondent concedes that if these rates are approved it will 
extend contract rates to other points and other commodities, and motor car- 
riers flatly state that they will follow. If this occurred between points on 
lines of respondent and competing motor carriers, it could be expected to 
spread to other railroads and motor carriers, and eventually to encompass 
much or most of traffic of country. End result would be destruction in 
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large measure of what is in general a just, reasonable, and otherwise lawful 

rate structure necessary to maintain adequate national transportation sys- 

tem. Such destructive effect upon general rate structure may not be coun- 

tenanced without strong and compelling reasons, which are absent here. 

I1és — ron Rates—Rugs & Carpeting—Amsterdam, N. Y. to 
: % >a , 2-13-61, Commission. 


55.1. Reduced Rates to Meet Competitive Rates 
55.14 Motor Carrier v. Rail or Forwarder 


55.14 Where lower rates on traffic, all of which moves under sub- 
stantially similar transportation circumstances, are necessary to regain or 
retain traffic, remedy of reducing regularly published rates is available and 
should be used. I & S 7250, Contract Rates—Rugs & Carpeting— 
dam, N. Y. to Chicago, .... I. C. C. , 2-13-61, Commission. 


55.6 Rate Differentials 
55.62 Rail over Water 


55.62 Considering experience of competing rail and barge lines with 
respect to traffic in newsprint from these origins to New Orleans, and ex- 
perience of barge lines on competitive traffic generally, differential of ap- 
proximately 10 percent under rail rates is necessary to enable water carriers 
to be in position fairly to compete. Being low-cost form of transportation as 
shown on this record, barge lines should not be compelled to reduce their 
rates below full costs. A rail rate approximately 10 percent in excess of 
barge lines’ fully distributed cost plus cost of switching at Houston total- 
ing $11.14 per ton would be 56 cents per 100 pounds. I e S 7144, Newsprint 
Paper from Tenn. & Ala. to Houston, Texas, .... I. C. C. sees, 3-20-61, 
Div. 2. 


55.7 Private Carrier Competition 
55.70 Generally ‘ 


55.70 Evidence fails to support respondent’s assumption that pro- 
posed rates are necessary to meet existing proprietary competition. While 
shipper offered evidence as to its costs of carrying L.T.L. movements from 
Washington to Baltimore, analysis of this evidence discloses that it relates 
only to costs on movements of more than 6,000 pounds. Shipper’s costs for 
movements of lesser weights are not revealed. I & S M-18827, Foodstuffs 
—From Wash., D. C. to Baltimore, Md., .... I. C. C. , 3- 14- 61, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Commission is unable to determine whether proposed rates 
would yield out-of-pocket costs of service and thus be compensatory, which 
is minimum requirement in meeting burden imposed upon respondents by 
Act. I & S M-18742, Various Blacks—Kans. & Okla. to 

, 3-17-61, Div. 3. 


. & Calif., .... 


55.82 There is here no showing of any material cost advantage to 
respondent under proposed rates as compared with like shipments moved 
from and to same points by noncontracting shippers at higher rates. Should 
these contract rates become effective, it would be entirely possible for a 
shipment from a contracting shipper to be transported at lower rate in same 
train between same two points with a shipment of equal or greater volume 
from a noncontracting shipper, without any discernible difference in trans- 
portation circumstances. I & 8 7250, Contract Rates—Rugs & Carpe 
Amsterdam, N. Y. to Chicago, .... I. C. C. , 2-13-61, Commission. 
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55.83 Motor Carrier Rates 


55.83 Least remunerative of assailed rates yields greater minimum 
truck-mile earnings than those returned by protestants’ rates. There is no 
indication that average loading of this commodity by protestants is in excess 
of their minimum weights, nor that, heavier loading as proposed by respond- 
ent would significantly affect operating costs. I & S M-18877, Oleomargarine 
—Ohio to Conn. & Mass., .... I. C. C. , 3-2-61, Div. 2. 


55.83 Comparisons show that earnings under proposed rates compare 
favorably with those derived from a number of other rates maintained by 
Conference carriers on same commodity for like distances from and to points 
in same general territory. This evidence is convincing that proposed rates 
are compensatory. I & S M-13913, Printing Paper—South Brewer, Maine, 
to Md., Pa., D. C. & Del., .... I. C. C. , 3-10-61, Div. 2. 


58. Charges 
58.0 Generally 
58.04 Provisions Considered 


58.04 Term “transit privileges’ as used in item 95 of Tariff I. C. C. 
No. A-3990 does not include inspection or reconsignment. No. 83220, 
a eS ee Se re i eee 
2-27-61, Div. 3. 


58.1 Description of Articles 
58.10 Generally 


58.10 Descriptions used in bills of lading are of less significance than 
character of articles. 306 I. C. C. 187, 190. No. 88418, Petition by 


Atchison, T. & 8. F. ae. Co. for Proper Construction of Tariff Class. of 
“Autoclaves,” .... I. , 2-21-61, Div. 3. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.08 Carrier Responsibility for Rate Changes 


60.08 Provision in contract that no increase could be made in contract 
rates during effectiveness of contract unless otherwise ordered by Commis- 
sion, even though changed conditions might warrant such increase, appears 
to be inconsistent with continuing obligation of common carriers to establish 
and maintain just, reasonable and otherwise lawful rates. I & S 7250, Con- 
tract Rates—Rugs & Carpeting—Amsterdam, N. Y. to Chicago, .... I. C. C. 

, 2-13-61, Commission. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Subsequent establishment of lower rate creates no presumption 
that higher rate was unreasonable. No. 33418, Stauffer Chemical Co., Con- 
solidated Chemical Industries Div. v. Fort Worth & D. Ry. Co., .... I. C. C. 

, 3-14-61, Div. 3. 


60.3 Conformity with Fourth-Section Principles 


60.30 


60.30 There is no indication of violation of sec. 4, in view of fact that 
relief from provisions of that sec. was authorized in Supplemental 4th Sec. 
Or. 17200. Ay $8220, Farmers Union Grain Term. Assn. v. Canadian Nat. 
ee ee » 2-27-61, Div. 3. 
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60.4 Reasonableness of Combination of Local Rates 
60.40 Generally 


60.40 Right of common carriers of property to discontinue joint rates 
does not preclude Commission from passing upon reasonableness of resulting 
combination rates, even though no shippers appeared in protest. 31 M.C. C. 


320. No. 38244, Restriction to through Routes—Thunderbird Transp. Co. 
Inc., .... I. C. C. ...., 3-30-61, Div. 3. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 ‘“‘Agreed charges” in Canada are authorized by special legislation 
enacted in 1938 and inspired originally by provisions in British Road and 
Rail Traffic Act of 1933, which inaugurated this departure from orthodox 
ratemaking. Report of Royal Commission on Agreed Charges, 1955, pp. 
13, 33. Such charges were specifically authorized to aid railroads to cope 
more effectively with competition from other modes of carriage, especially 
motor transportation, which is relatively free from regulation in Canada. 
I & S 7250, Contract Rates—Rugs & Carpeting—Amsterdam, N. Y. to 
Chicago, .... I. C. C. ...., 2-13-61, Commission. 

62.01 Comparison of intrastate rates in other states cannot be ac- 
cepted as lawful measure of Minnesota intrastate rates. See 300 I. C. C. 

No. 33051, Minnesota Intrastate Frt. Rates & Charges, 


62.03 Similar Transportation Characteristics 


62.03 With respect to rates on compared commodities, there is no 
showing that such commodities are subject to same or similar transportation 
characteristics as window glass. No. 88850, Black Hills Glass & Mirror Co. 
v. Chicago, M., St. P. & Pac. R. Co., .... I. C. C. ...., 3-6-61, Div. 3. 


62.04 Normalcy of Compared Rates 


62.04 Compared rates are depressed by motor-carrier competition and 
thus may not be used as appropriate standard with which to measure maxi- 
mum reasonableness of assailed rates. No. 33350, Black Hills Glass & 
Mirror Co. v. Chicago, M., St. P. & Pac. R. Co., .... 1. C. C. ...., 3-6-61, 
Div. 3. 

62.04 Louisville rate was depressed in order to comply with fourth- 
section requirements in connection with establishment of basic Steelton rate, 
which in turn was published to meet water competition. It is plain that 
rate from Louisville is below reasonable maximum level and therefore may 
not be used as standard by which to measure reasonableness of assailed 
rate. This is evident from comparisons of record with normal rates on this 
commodity, all of which are on a higher level than assailed rate. Fact that 
normal adjustment is subject generally to a 56,000-pound minimum whereas 
assailed rate was subject to a minimum of 100,000 pounds is of little signifi- 
cance in absence, as here, of showing of average loading at normal rates. 
No. 33430, Green River Steel Corp. v. New York, N. H. & H. R. Co., .. 
E. ©. CO. .cccy BROS, Ee 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 Mere fact that assailed rate exceeds certain system costs is 
entitled to little weight in passing upon maximum reasonableness of rate 
on specific commodity. No. 884138, Stauffer Chemical Co., Consolidated 
Chemical Industries Div. v. Fort Worth & D. Ry. Co., .... I. C. C. ...., 
3-14-61, Div. 3. 
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64.07 Vehicle-Mile Earnings 


64.07 Ton-mile and car-mile revenues on sugar beets, and on other 
commodities considered herein, are greater than corresponding average reve- 
nues derived from all traffic of class I railroads serving Minnesota. Such 
comparisons are of little probative value, espécially in absence of average 
hauls. See 300 I. C. C. 201, 216. No. 33051, Minnesota Intrastate Frt. 
Rates & Charges, .... I. C. C. ...., 2-20-61, Commission. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Cost computations of protestants cannot be accepted as represen- 
tative of these respondents’ operating expenses. They are based on average 
costs of large number of motor common carriers engaged in transportation 
of general commodities, and there is no indication that they are represen- 
tative of costs which would be encountered under rates here considered. 
Especially is this so since respondent Schuelke is a class-III motor common 
carrier authorized to handle only limited number of commodities, and Mach 
is a motor contract carrier. I & S M-13470, Fertilizer & Fertilizer Materials 
—Indianapolis & Plymouth, Ind. to Wis., .... I. C. C. ...., 3-13-61, Div. 2. 

64.11 Average costs instanced by Conference, reflecting expenses of 
moving variety of commodities over wide area with diverse operating condi- 
tions, cannot be accepted as decisive in determining justness and reasonable- 
ness of these proposed rates on a specific commodity for distances well over 
500 miles. I & S M-13913, Printing Paper—South Brewer, Maine to Md., 
Pa., D. C. & Del, .... 1. C. C. ...., 3-10-61, Div. 3. 


64.15 Round-trip Costs 


64.15 Although respondent indicates that purpose of proposed rates 
is to divert traffic available at shipper’s warehouse to respondent for carriage 
in equipment which has made delivery at Washington and would otherwise 
return empty to Baltimore, rates are not so restricted. Under schedules as 
published, respondent would be required to handle this L.T.L. traffic, at rates 
far below class rates, even if trailer or truck used failed to carry an inbound 
movement to shipper’s warehouse. I & S M-18827, Foodstuffs—From Wash., 
D. C. to Baltimore, Md., ....I.C.C. ...., 3-14-61, Div. 2. 

64.15 Linehaul cost is shown on vehicle-mile basis, which makes no 
allowance for average weight of load in opposite direction. Round-trip 
linehaul cost should be distributed over round-trip average load. See 308 
I. C. C. 483, and 302 I. C. C. 13. I & S M-13742, Various Blacks—Kans. & 
Okla. to Ariz. & Calif., ....1I.C.C. ...., 3-17-61, Div. 3. 


66. Class Rates 
66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Rate sought to be charged on autoclaves from Tulsa, Oklahoma, 
to Albuquerque, New Mexico, found inapplicable. Applicable rate deter- 
mined. No. 33418, Petition by Atchison, T. & S. F. Ry. Co. for Proper 
Construction of Tariff Class. of ‘“Autoclaves,” .... I. C. C. ...., 2-21-61, 
Div. 3. 


67. Commodity Rates 
67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Rates charged on grain and flaxseed, in carloads, from points 
in southern and southwestern Minnesota to Superior, Wisconsin, for move- 
ment beyond by water, with an intermediate stop for inspection and recon- 
signment at Minneapolis, Minnesota, found inapplicable. Applicable rates 
determined and found not shown to be unjust or unreasonable or otherwise 
unlawful. Reparation awarded. No. 38220, Farmers Union Grain Term. 
Assn. v. Canadian Nat. Rys., ....I.C. C. ...., 2-27-61, Div. 3. 
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67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Proposed reduced commodity rates on various carbon blacks 
from Hickok and Ryus, Kansas, and Ponca City, Oklahoma, to points in Ari- 
zona and California, found not shown to be just and reasonable. I & 8 
mae ee sees Be ae Ue oe ety 

-17-61, Div. 3. 


67.54 Industrial Chemicals & Acids 


67.54 Proportional rate charged on sulphuric acid, in tank-car loads, 
from Fort Worth, Texas, to Thompson, Utah, for reshipment by tank truck 
to off-rail stations in Utah, found not shown to have been unjust or un- 
reasonable, and complainant found not shown to have been damaged by 
alleged undue prejudice. No. 33413, Stauffer Chemical Co., ow lidated 
Chemical Industries Div. v. Fort Worth & D. Ry. Co., .... I. C. nee 
3-14-61, Div. 3. 


67.57 Fertilizer 


67.57 Proposed initial motor contract-carrier rates on fertilizer and 
fertilizer materials, minimum 20,000 pounds, from Indianapolis and Ply- 
mouth, Indiana, to points in Wisconsin, found unjust and unreasonable. 
I & S M-13470, Fertilizer & Fertilizer Materials—Indianapolis & Plymouth, 
ind. to Wee., .... LC. C. , 3-13-61, Div. 2. 


67.57 Present motor common-carrier commodity rates on fertilizer, 
minimum 20,000 pounds, from same origins to certain points in Wisconsin, 
found unjust and unreasonable. No. 38431, Fertilizer—Plymouth & 
Indianapolis, Ind. to Wis., .... I. C. C. , 3-13-61, Div. 2 (embraced in 
I & S M-13470). 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rate charged on iron and steel billets, in carloads, from Steel- 
ton, Kentucky, to New Bedford, Massachusetts, found not shown to have 
been unjust, unreasonable, or otherwise unlawful. No. 33430, Green River 
Steel Corp. v. New York, N. H. & H. R. Co., .... I. C. C. ...., 2-16-61, 
Div. 2. 


67.65 Paper & Paper Products 


67.65 Proposed reduced carload rate on newsprint paper from 
Childersburg and Coosa Pines, Alabama, and Calhoun, Tennessee, to 
Houston, Texas, found not shown to be just and reasonable. 


Authority to establish and maintain the proposed rate without observing 
the long-and-short-haul provisions of sec. 4 of I. C. Act, denied. 1 & S 7144, 
Newsprint Paper from Tenn. & Ala. to Houston, Texas, . ‘ 
3-20-61, Div. 2 


67.65 Proposed reduced commodity rates on printing paper from 
South Brewer, Maine, to Baltimore, Maryland, Philadelphia, Pennsylvania, 
Washington, D. C. and Wilmington, Delaware, found just and reasonable. 
I & S M-13913, Printing Paper—South Brewer, Maine to Md., Pa., D. C. 
& Del., er C. , 3-10-61, Div. 2. 


67.69 Glass & Tile 


67.69 Rates on window glass, in carloads, from points in Arkansas, 
Louisiana and Oklahoma to points in South Dakota, found not shown to have 
been or to be unjust, unreasonable, or otherwise unlawful. No. 
Black Hills Glass & Mirror Co. v. Chicago, M., St. P. & Pac. R. Co., 
> ees , 3-6-61, Div. 3. 


, 
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67.8 Necessaries 
67.80 Generally 


67.80 L.T.L. commodity rates on various prepared foodstuffs from 
Washington, D. C., and points grouped therewith, to Baltimore, Maryland, 
and points grouped therewith, found not shown to be just and reasonable. 
I & S M-13827, Foodstuffs—From Washington, D. C. to Bal 
see ce ee Mee a 60 0y Ee Ee Oe 


67.81 Manufactured Foods 


67.81 Proposed initial rates on oleomargarine, in truckloads, from 
Cincinnati and St. Bernard, Ohio to Hartford, Connecticut and Springfield, 
Massachusetts, found not shown to be unlawful. I & S M-18877, Oleomarga- 
rine—Ohio to Conn. & Mass., .... I. C. C. ...., 3-2-61, Div. 2. 


67.86 Furniture & Furnishings 

67.86 Proposed contract rates on rugs and carpeting from Amsterdam, 
New York to Chicago, Illinois, found unjust and unreasonable in that they 
constitute a destructive competitive practice within meaning of National 
Transportation Policy. I & S 7250, Contract Rates—Rugs & Carpeting— 
Amsterdam, N. Y. to Chicago, .... I. C. C. ...., 2-13-61, Commission. 


68. General Increases or Reductions 
68.2 Motor Carrier 


68.20 Generally 


68.20 <A fare increase is not warranted merely because of dispute 
between carriers participating in reasonable through route at reasonable 
joint fares. No. 33244, Restriction to through Routes—Thunderbird Transp. 
CM Be, occ e Gs GO Ge ccc cy eee, Bem Be 


7. EQUALITY OF CHARGES 
70. Generally 


70.0 Administrative Policy 
70.01 Generally 


70.01 There are certain conditions under either of which assessment 
of different charges for same haul between same points may be justified: 
(1) where lower charge reflects a lower cost of performing service on one 
shipment than on another for which higher charge applies; (2) where total 
transportation services rendered shipments are different; or (3) where in 
other respects circumstances directly affecting transportation of respective 
shipments differ materially. Principle upon which respondent attempts to 
justify these contract rates does not appear to be susceptible to translation 
into cost-of-service data. There is no contention that total transportation 
services performed for contracting shipper would differ materially from those 
for noncontracting shipper, and no other circumstances directly affecting 
transportation of respective shipments are shown to differ materially. 1&8 
7250, Contract Rates—Rugs & Carpeting—Amsterdam, N. Y. to Chicago, 
-.+- IC, C. ...., 2-18-61, Commission. 


70.05 General Increases 


70.05 Basic rate published from Steelton to New Bedford was set at 
level calculated to enable complainant to compete with other producers at 
Buffalo, New York, Pittsburgh, Pennsylvania, and Wheeling, West Virginia. 
Since Ex Parte 206 increase of 7 percent was applied to rates from these 
competing origins as well as to assailed rate, record affords no basis for 
finding of undue prejudice or preference. No. 38480, Green River Steel 
Corp. v. New York, N. H. & H. R. Oo., .... I. C. C. ...., 2-16-61, Div. 2. 
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70.8 Competition as Justification 


70.80 Generally 

70.80 Inevitable effect of a substantially exclusive patronage contract 
such as is involved here, considering especially contractual conditions de- 
scribed herein, is to destroy competition for duration of contract. During: 
term of contract, and especially during its final months, shipper’s vested 
interest in reduced rate would discourage or prevent acceptance of offer of 
superior transportation service at an equivalent or lower rate, nullifying 
any inherent advantages of other transportation agencies as competitive 
factor. Commission is directed by National Transportation Policy to preserve 
inherent advantages of various modes, not to approve contracts which pre- 
vent effective assertion of those advantages. These are matters which may 
not be ignored. Respondent advanced competitive necessity as justification 


for its contract rate proposal. I[&S8S a Contract Rates—Rugs & Carpet- 
ing—Amsterdam, N. Y. to Chicago, .... I. C. C. ...., 2-13-61, Commission. 
70.81 Water 


70.81 Because of severe barge competition on this traffic at Houston 
and not at interior points where protesting newspaper publishers are located, 
conditions affecting rail transportation to interior points differ materially 
from those at Houston. In these circumstances, undue prejudice or prefer- 
ence cannot be found, except to extent that rate proposed to Houston reflects 
reduction greater than is warranted by barge competition which respondents 
are endeavoring to meet. I & S 7144, Newsprint Paper from Tenn. & Ala. 
to Houston, Texas, .... I. C. C. ...., 3-20-61, Div. 2. 


71. Intermediate Charges 


71.3 Water Competition 
71.30 Generally 


71.30 Section 4 of Act, under which relief from long-and-short-haul 
provisions thereof is herein sought, provides that in passing upon applica- 
tions for such relief Commission shall not permit establishment of any charge 
to or from more distant point that is not reasonably compensatory. In 
74 1. C. C. 48; Commission defined “reasonably compensatory” as meaning, 
among other things, that a rate so described must be no lower than neces- 
sary to meet existing competition and not be so low as to threaten extinction 
of legitimate competition by water carriers. I & S 7144, Newsprint Paper 
from Tenn. & Ala. to Houston, Texas, .... I. C. C. ...., 3-20-61, Div. 2. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 As pointed out in 288 I. C. C. 293, 300, undue prejudice cannot 
be predicated upon mere existence of difference in rates and some evidence 
of competition. Record must show that rate disparity has operated to com- 
plainant’s disadvantage in marketing of its products. No. 88850, Black Hills 
Glass & Mirror Co. v. Chicago, M., St. P. & Pac. R. Co., .... 1. C0. C. ....,; 
3-6-61, Div. 3. 

74.01 Evidence relating to issues of unreasonableness, unjust dis- 
crimination, and undue prejudice or preference is very general in nature, 
and is inadequate to support finding of unlawfulness under any of those 
issues. a 83220, Farmers _ Grain Term. Assn. v. Canadian Nat. Rys., 
ie C. ....-, 227-61, Div. 3. 


74.3 Injury to Complainant 
74.80 Generally 


74.30 To support a reparation award under sec. 3(1) of Act a com- 
plainant must show, with same certainty as would be required to sustain 
recovery in a court of law, that he has been damaged by wrong committed 
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by carriers, and amount of his damage, including a showing that preferred 
competitors had capacity to fix prices for market. See 195 I. C. C. 661, 664. 
No. 33350, Black Hills Glass & Mirror Co. v. Chicago, M., St. P. & Pac. R. Co., 
coe Ee Oe: ci ncy Oe Ee 

74.30 To be entitled to an award of reparation under sec. 3 of Act, 
a complainant must shoW, with same degree of certainty as is required in a 
court of law, that he has been damaged by reason of alleged unlawful rate 
situation, and amount of his damage. Measure of damage is not necessarily 
difference between one rate and another. 222 1.C. C. 369. 


There is here no showing that complainant’s competitors set price of 
acid at Thompson, nor that complainant suffered damage in any specific 
amount by reason of assailed rate. In these circumstances, record would 
not support a finding that complainant was damaged by reason of any undue 
prejudice which may have existed when these shipments moved. No. $3413, 
Stauffer Chemical he Consolidated Chemical Industries Div. v. Fort Worth 
& D. Ry. Co., -C.C. ...., 3-14-61, Div. 3. 


75. Intrastate Rates 


75.0 Generally 
75.02 When Burdensome 


75.02 To extent that intrastate traffic fails to bear its fair proportion- 
ate share of increased operating expenses by providing additional revenue 
commensurate with that now provided by interstate traffic, it causes unjust 
discrimination against, and an undue burden on, interstate commerce. 
No. 33051, Minnesota Intrastate Frt. Rates & 
2-20-61, Commission. 


9 e288 . . eo eee ey 


SECTION 13(3) ORDERS 


75.09 Freight Rates & Charges—Generally 

75.09 Minnesota intrastate rates and charges on specified commodities, 
and minimum rates and minimum charges on L.C.L. shipments, found to 
cause unjust discrimination against, and undue burden on, interstate com- 
merce. Basis for removal thereof prescribed. No. 83051, Minnesota Intra- 
state Frt. Rates & Charges, .... I. C. C. ...., 2-20-61, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Applicant is, and new carrier will be, interurban electric railway 
within meaning of sec. 5(10) of Act. Section 5 application, to extent it 
seeks authority for purchase of railroad properties of applicant by new 
company, lease by latter of retained railroad trackage and terminal of 
applicant, and control of new company by applicant are therefore not within 
Commission’s jurisdiction and will be dismissed. However, Pennsylvania 
is not an electric interurban railway, and sec. 5 application, to extent new 
company seeks approval of trackage and operating agreement, presents 
transaction which is not within exemption of sec. 5(10). F. D. 21216, 
Hudson & M. R. Co. 7. eR a ete., bet. Journal Square & 
Hoboken, N. J. & New York, N. Y., .... I. C. C. ...., 3-2-61, Div. 4. 


80.2 Requisite Proof 
80.20 Generally 


80.20 Aside from vendee’s own testimony that an approval of trans- 
action would enable it to render single-line service to points in vendor’s 
territory now served by it through interline, there is not a scintilla of evi- 
dence indicating genuine need for vendee’s service in addition to other 
carriers. Under circumstances, applicants have not met their burden of 
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proving that transaction would be consistent with public interest. Pro- 
testants’ failure to show wherein they would be adversely affected does not 


relieve applicants of their burden. Compare 80 M. C. C. 395. MOC-F-7244, 
Red 


Star Exp. Lines of Auburn, Inc.—Pur.—A. Cimpi Exp. Lines, Inc. 
(Harry Oropallo, Trustee), .... M. C. C. ...., 3-7-61, Div. 4. 

80.20 Competition among carriers of household goods differs from 
that among other carriers, such as those which may transport general com- 
modities, particularly in nonrepetitive character of traffic. Compare 40 
M. C. C. 557; 60 M. C. C. 701. Necessarily, however, it is on evidence pre- 
sented in each particular case that Commission must base conclusions as to 
whether operations of selling carrier have been commensurate with its abili- 
ties and resources, and whether transaction would benefit public without 
harming existing carriers to material degree. MC-F-7290, Security Stor. & 
Van Co. Inc. (Ala. Corp.)—Pur. (Por.)—Acme Van Lines, Inc., 6 
M. C. C. ...., 3-16-61, Div. 4. 


80.3 Dual Authority 
80.30 Generally 


80.30 In applying provisions of sec. 210 of Act, it is duty of Commis- 
sion to prevent creation of opportunity for discrimination inherert in holding 
of be authority. See 79 M. C. C. 629 (1959), affirmed in 185 F. Supp. 96 
(1960). 

Applicants propose that restrictions be imposed on contract carrier 
authority proposed to be purchased which would limit service thereunder to 
shippers now being served by vendor, and would prohibit service to any 
person or firms served by Stone. 

Subject to imposition of aforementioned restrictions and reservation of 
jurisdiction, holding by vendee of permit and holding by its affiliate of 
certificate may be properly approved as consistent with provisions of sec. 210. 
MC-F-7710, Retail Stores Delivery of R. I. Inc.—Pur.—Delivery Service, Inc., 

. LC. C. ...., 2-28-61, Finance Board No. 1. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
$1.10 Generally 


81.10 Leo Salz not only owns 25 percent of Aero’s stock and 70 per- 
cent of that of B. & F., but he is active in operation of both carriers. In 
addition, his brother, Charles Salz, has a minority interest in B. & F., and a 
majority interest in Aero. These carriers are under common control. 
MC-47616, Sub 6, Aero Mtr. Line, Inc. Conversion Proceeding, 3-15-61, 
Div. 1. 


81.7 Disposition of Control Applications 
81.73 Motor Truck—dAuthorized 
81.73 Control of Two or More Motor Truck Carriers of Property in a 
Common Interest Authorized by Div. 4: 
McDuffee Mtr. Frt. Inc.—Arnold Ligon Truck Line, Inc., MC-F-7485, . 
M. C. C. 


vida td ; 
82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.01 Fitness of Vendee 


82.01 Fitness of carrier to acquire and conduct operations sought is 
matter of paramount importance in determining whether approval of sec. 5 
application will be consistent with public interest. 85 M. C. C. 396 (1960), 
and 85 M. C. C. 441 (1960). And, carrier’s record of compliance with law 
and Commission’s rules and regulations is of great consequence in deter- 
mining that carrier’s fitness. MO-F-7184, Archie’s Mtr. Frt. Inc.—Pur. 
(Por.)—C. V. Darby, 3-23-61, Div. 3. 
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82.1 Condition of Vendee 
82.14 Financial Resources 


82.14 To approve merger at this time, with its consummation to be 
postponed for as long as three years, would not be desirable in public interest 
because, at prospective future consummation date, Commission would not 
have knowledge of Quinn’s financial ability to effect merger of separate 
operations or, in short, of economic and transportation conditions in per- 


tinent areas. MC-F-7621, Quinn Frt. Lines, Inc.—Control & Merger— 
W. A. —_— Mtr. Transp. Inc., .... M. C. C. ...., 3-21-61, Finance 
Board No. 1. 


$2.15 Effect Upon Operations 


82.15 If it became necessary for Tamiami to look to its revenues from 
passenger operations to subsidize unified freight operations, it is not incon- 
ceivable that serious drain would be placed on passenger operations, and 
that passenger service to public would be adversely affected. Compare 
58 M. C. C. 487. MOC-F-7021, Tamiami Trail Tours, Inc.—Control & Merger 
—Benton Rapid Exp., 3-17-61, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 McDuffee Motor would pay $60,000 for stock having negative 
book value of approximately $306,660 as of January 23, 1960. Based solely 
on that, purchase price payable for Ligon Truck’s stock would be somewhat 
high. On other hand, McDuffee Motor expects to institute various economies 
in Ligon Truck’s operations which it estimates would have resulted in sav- 
ings of about $142,000 on basis of former’s 1959 operations. Approved. 
MC-F-7485, McDuffee Mtr. Frt. Inc.—Control—Arnold Ligon Truck Line, 
Bs 0.5.50, Bae Mie “Ge 6.0.4 0p, Oe ee 

82.30 Evidence of record is inadequate to support finding that 
Tamiami could meet obligations it would incur as result of transaction 
herein. Estimated economies have not been substantiated and proposed 
purchase price, which is at least 5 times value of net assets proposed to be 
acquired by Tamiami, and which is based in part on inadequately supported 
appraisals, is excessive and payment thereof has not been justified. MO-F- 
7021, Tamiami Trail Tours, Inc.—Control & Merger—Benton Rapid Exp., 
3-17-61, Div. 4. 


82.85 Employment Contracts 


82.35 True employment agreements have been found not to be part 
of consideration payable under sec.-5 transaction, and are not subject to 
Commission’s jurisdiction. Here it is apparent that consultation arrange- 
ment is neither a bona-fide employment agreement, nor may it realistically 
be separated from agreement not to compete. Stackpole Motor may not call 
on Stackpole to furnish services with regularity. Not only would it be obli- 
gated to pay him if he were “‘fired’’ for cause, but it would be required to 
pay his estate if he should die before end of 9-year term. There is no 
factual support in record to demonstrate that his wife has transportation 
experience which would enable her effectively to compete with either car- 
rier. And, as seen, payments would be made in order to preclude competi- 
tion after any ability to compete has ended. Sum of $150,000 is part of stock 
purchase price which, accordingly, would have been $349,584, had consum- 
mation taken place as of May 31, 1960. MC-F-7621, Quinn Frt. Lines, Inc. 
—Control & Merger—wW. A. Stackpole Mtr. Transp. Inc., .... M. C. C. 
3-21-61, Finance Board No. 1. 


82.5 Intercarrier Relations 
82.51 Vendor & Vendee 
82.51 Interline arrangement is unlawful lease of vendor’s operating 
authority, to which applicants have endeavored to provide outward appear- 


ance of propriety. MOC-F-7184, Archie’s Mtr. Frt, Inc.—Pur. (Por.)—C. V. 
Darby, 3-23-61, Div. 3. 
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82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 Vendee has been unlawfully leasing involved portion of vendor’s 
operating authority, and certain of operations performed by vendee under 
such rights were even conducted beyond scope of service authorized therein. 
This disregard of law and regulations is particularly grave, since it involved 
operations directly related to rights vendee seeks to purchase. Vendee not 
shown to be fit. Denied. MOC-F-7184, Archie’s Mtr. Frt. Inc.—Pur. (Por.)— 
C. V. Darby, 3-23-61, Div. 3. 


82.82 Safety Regulations 


82.82 Transaction would have effect of placing Ligon Truck under 
permanent control of persons other than those in control of carrier when 
violations occurred, which is desirable in public interest. MC-F-7485, 
McDuffee Mtr. m—— Ldgon Truck Line, Inc., .... 
M. C. C. ...., 3-8-61, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 Gulf presented evidence, not refuted by protestants, showing 
that it had transported pipeline commodities within six-month period prior 
to filing of sec.-5 application. True, such service was sporadic and was not 
to all points within its territory. But an irregular route carrier is not bound 
to show service to all points within its authorized territory to offset charge 
of dormancy, and this is particularly true where service to be performed is 
highly specialized. See 70 M. C. C. 417 and 75 M. C. C. 135. Transporta- 
tion of pipeline commodities depends on whether or not pipelines are being 
constructed, and based on testimony of one of protestants it appears that 
even for large pipe stringers frequency of separate jobs is not great. MC-F- 
7242, R. L. Jones, Inc. & Tex-O-Kan Transp. Co. Inc.—Pur. (Por.)—Gulf 
Southwestern Transp. Co., 3-9-61, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 While finding of dormancy will not be made solely because 
vendor has not shown service to all points within a particular part of its 
authorized territory, it is reasonable to require that some service be shown 
under each separate portion of its authority in order to justify conclusion 
that it has actively operated under such rights. MO-F-7242, R. L. Jones, 
Inc. & Tex-O-Kan Transp. Co. Inc.—Pur. (Por.)—Gulf Southwestern Transp. 
Co., 3-9-61, Div. 4. 

83.10 Burden is upon applicants to show that unification of rights 
would be consistent with public interest, particularly where inactive oper- 
ating rights are involved, such as here. Mere fact that vendee, Security 
here, may reap some benefit, or that protestants are large motor carriers 
with substantial resources and facilities, does not negative or lessen this re- 
quirement. 80 M. C. C. 135. MC-F-7290, Security Stor. & Van Co. Inc. 
ce ~ ate (Por.)—Acme Van Lines, Inc., .... M. C. C. 

-16-61, Div. 4. 


83.2 Degree of Utilization 
83.20 Generally 


83.20 With respect to Arkansas area, analysis of England’s abstract 
of shipments for two representative days of December 1, 1958 and April 
3, 1959, showing shipments billed at its terminals at St. Louis, Kansas City, 
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Little Rock, Memphis, Dallas and Fort Smith, discloses that England trans- 
ported 30 shipments to Fayetteville, 9 to Rogers, 2 to Bentonville and 6 to 
Springdale. One shipment also originated at Springdale. Under circum- 
stances, considering area involved, cancellation of England’s authority to 
serve points in northwestern Arkansas for dormancy would not be warranted. 
Compare 65 M. C. C. 312 (1955). MOC-F-7266, — “ae a Inc.— 
ana, ee Bros. Truck Line, Inc by cece Ee Oe UW 

2 v. 4. 


83.25 Operation to Best of Ability 


83.25 Vendor has been under corporate reorganization since Febru- 
ary 1958, and did not receive certificate covering substantial part of its 
operating rights until early 1960. Under circumstance, its past operations 
have been commensurate with its abilities and resources. MC-F-7450, 
Transport, Inc.—Pur.—Penn-Dixie Lines, Inc. (J. W. Hennessey, Trustee), 
3-20-61, Finance Board No. 1. 

83.25 Fact that facilities and resources of Acme are limited, that its 
base of operations is in midwest, and that it holds out to handle traffic to 
points in all States, endeavors to operate to full capacity, and handles all 
traffic tendered for transportation, is not sufficient to justify finding that 
Acme’s operations to and from New England territory have been commen- 
surate with its ability and resources. Compare 80 M.C.C. 135. MC-F-7290, 
Security Stor. & Van Co. Inc. (Ala. Corp.)—Pur. (Por.)—Acme Van Lines, 
Bis 0 0 0c Ms Ue Ge +0009 CEE, Ee. SS 


*? 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 Reason for discontinuance of service is entitled to little weight 
in determining whether transaction under sec. 5, and resulting reactivated 
service by purchaser, would be consistent with public interest. Reinstitu- 
tion of long discontinued operations by a transferee is, in practical effect, 
little different from institution of new service as result of a proceeding 
under sec. 207, and may properly be found to be consistent with public in- 
terest only upon presentation of evidence that such new service will meet 
public need not otherwise being adequately met. MC-F-7244, Red Star Exp. 
Lines of Auburn, Inc.—Pur.—A. Cimpi Exp. Lines, Inc. (Harry Oropallo, 
Trustee), .... M.C.C. ...., 3-7-61, Div. 4. 


88.32 During or After Purchase Negotiations 


83.32 Although some service was rendered to and from points in such 
area after commencement of negotiations between parties, such evidence is 
entitled to no consideration in this proceeding, particularly considering that 
it cannot be found that increased activity of England in southwestern 
Missouri after commencement of negotiations was not for purpose of instant 
transaction. 75 M. C. C. 75 (1958). MC-F-7266, Gordons Transports, Inc. 
—Control & Merger—England Bros. Truck Line, Inc., .... M. C. C. ...., 
2-24-61, Div. 4. 


83.35 Proposal by Vendee 


83.35 Reinstitution of long discontinued operations by prospective 
purchasers in practical effect is little different from institution of new service 
following showing of public convenience and necessity in a sec.-207 pro- 
ceeding, and which may properly be found to be consistent with public 
interest only upon evidence that it will meet public need not otherwise being 
adequately met. See 75 M. C. C. 582, affirmed in 85 M. C. C. 110. Reason 
for discontinuance of service is immaterial in determining whether trans- 
action under sec. 5, and reactivation of service by purchaser would be con- 
sistent with public interest. 70 M. C. C. 343, and cases therein cited. 
MC-F-7082, Midwest Transfer Co. of 111.—Pur.—A & A Trucking, Inc. (T. K. 
Mattimoe, Trustee), .... M. C. C. ...., 3-20-61, Div. 4. 
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83.4 Operation Required by Public Interest 


838.40 Generally 

83.40 In every proceeding an interpretation of operating rights in 
determining service which may be lawfully provided thereunder is involved, 
including in unification cases also determination of service evolving as result 
of single ownership and operation. This is necessary for proper evaluation 
of shipper and other evidence as to need for proposed service, and evidence 
of protestants concerning possible competitive effect on them and other 
carriers. MC-F-7082, Midwest Transfer Co. of Ill.—Pur.—A & A Truck- 
ing, Inc. (T. K. Mattimoe, Trustee), .... M. C. C. ...., 3-20-61, Div. 4. 


83.9 Transfer of Dormant Franchises 


83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Here, Gulf does not show any service whatsoever in transpor- 
tation of sulphur and water well commodities between points in Texas and 
described area of North Dakota. Therefore, these portions of Gulf’s oper- 
ating rights are dormant and should be cancelled as condition to approval, 
particularly considering that no shipper witnesses are supporting need for 
service thereunder. MO-F-7242, R. L. Jones, Inc. & Tex-O-Kan Transp. 
Co. Inc.—Pur. (Por.)—Gulf Southwestern Transp. Co., 3-9-61, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 


84.11 Previous Interchange 


84.11 In light of foregoing, particularly present participation by appli- 
cants in transportation of traffic moving between points in their respective 
areas of operation, it is evident that approval of instant transaction will not 
establish a “new competitive service’’ between points located in respective 
territories served by applicants. MC-F-7266, Gordons Transports, Inc.— 
Control & Merger—England Bros. Truck Lines, Inc., .... M. C. C. ...., 
2-24-61, Div. 4. 


84.3 Duplication of Authority 
84.80 Generally 


84.30 Transaction would result in two or more carriers, under com- 
mon control, holding operating authority to transport same commodities 
between same points. Under independent control, operations would be sub- 
stantially competitive. With certain exceptions, Commission has consistently 
refused to sanction transactions which would create, preserve, or extend 
duplicate operations by separate motor carriers under common control, 
which operations, except for such control, would be competitive with each 
other. Compare 58 M. C. C. 748. Applicants have submitted no evidence 
to support finding that such result in this instance would be consistent with 
public interest. It would be impracticable here to cancel duplicating oper- 
ating rights, as has been done in some cases as condition to approval of 
transaction, as duplications are extensive. MC-F-7402, Jacobs Transfer 
Co. of Baltimore—Pur.—F. W. Clark, 3-14-61, Finance Board No. 1. 


84.30 Retention by Drayage of operating rights competitive to those 
of Express would not be consistent with public interest. MOC-F-7021, 
Tamiami Trail Tours, Inc.—Control & Merger—Benton Rapid Exp., 
3-17-61, Div. 4. 


84.34 Protective Conditions 


84.34 Transaction herein proposed approved on basis of cancellation 
of irregular-route rights to extent they authorize service from and to same 
points which Ligon Truck will be able to serve over regular routes. MIC-F- 
7485, mee ee Mtr. Frt. Inc.—Control—Arnold Ligon Truck Line, Inc., 

Cc. C. ...., 8-8-61, Div. 4. 
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85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Approval is with understanding that early consideration will be 
given by parties to unification of vendee’s operating rights into those of 
Miller or Beverage, subject to Commission’s prior approval. MC-F-7450, 
Food Transport, Inc.—Pur.—Penn-Dixie Lines, Inc. (J. W. Hennessey, 
Trustee), 3-20-61, Finance Board No. 1. 


85.1 Service 
85.12 Single-Line 


85.12 Approval herein will create additional single-line service be- 
tween points located in applicants’ respective territories, but such is true in 
most unifications, and by itself, clearly does not require denial of applica- 
tion. MO-F-7266, Gordons Transports, Inc.—Control & Merger—England 
Bros. Truck Line, Inc., .... M. C. C. ...., 2-24-61, Div. 4, 


85.3 Competitive Effect 
85.380 Generally 


85.30 Past interchange between applicants in a sec. 5 proceeding con- 
stitutes but one element in Commission’s appraisal of effects a transaction 
would likely have upon operations and services of existing carriers. There- 
fore, to characterize lack of interchange between applicants or other car- 
riers operating in involved territory as creating, of itself, presumption of 
harm to existing carriers, is improper. 85 M. C. C. 139. MOC-F-7266, Gor- 
dons Transports, Inc.—Control & Merger—England Bros. Truck Line, Inc., 
« 6.0.6 Ble Sho Ge 2 -0.0,09.aenaneds Eee. 4, 

85.30 Carriers who have expended their resources and energies to 
provide transportation service should be protected against what would be 
tantamount to establishment of an entirely new competitive service unless 
clear showing has been made that there is real need for additional service, 
or that existing carriers have failed or refused to meet all reasonable 
service demands. MC-F-7082, Midwest Transfer Co. of Ill.—Pur.—A & A 
Trucking, Inc. (T. K. Mattimoe, Trustee), .... M. C. C. ...., 3-20-61, 
Div. 4. 


85.30 Under merger, there would be no undue restraint of competi- 
tion, as many other carriers have authority to operate in interstate or foreign 
commerce in these areas. MC-F-7621, Frt. Lines, Inc.—Control & 
Merger—W. A. Stackpole Mtr. Transp. Inc., .... M. C. C. ...., 3-21-61, 
Finance Board No. 1. 


85.30 As evidence shows that protestants solicit and deem desirable 
and necessary procurement of traffic moving to and from New England 
States, it is evident that new service would adversely affect services they 
now render. Fact that protestants may not have shown with particularity 
traffic or revenues they would lose from resumption by Security of service 
under Acme’s rights is not controlling, particularly where, as here, appli- 
cants have failed to show that approval of transaction would be consistent 
with public interest. MC-F-7290, Security Stor. & Van Co. Inc. (Ala. Corp.) 
—Pur. (Por.)—Acme Van Lines, Inc., .... M. C. C. ...., 3-16-61, Div. 4. 


85.82 Impairment of Competitive Operation 


85.32 Benefits resulting to public upon approval herein, i.e., effectua- 
tion of economies in unified operation estimated to aggregate $172,232 for 
first six months of 1959, application of Gordons’ extensive safety and equip- 
ment maintenance programs to England’s operations, and a more centralized 
responsibility to shippers and consignees with respect to traffic moving be- 
tween respective territories of applicants, all outweigh any potential ad- 
verse impact on operations of exceptants. They are strong, aggressive car- 
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riers, with firmly established positions in involved territory and are well 
able to successfully meet any intensified competition which may result from 
instant transaction as long as they maintain high level of service to public. 
MC-F-7266, Gordons Transports, Inc.—Control & Merger— 
Truck Line, Inc., .... M. C. C. ...., 2-24-61, Div. 4. 


85.38 Proof of Impairment 


85.33 Refusal to impose condition requested is also based upon fact 
that other than to list their operating facilities and venture an opinion 
that they would be exposed to unwarranted competition, protestants have 
not furnished evidence of any specific traffic they would lose, nor disclosed 
particular manner in which they would be affected if transaction herein is 
approved without restriction. Fact that evidence presented in certain prior 
proceedings may have been sufficient to justify imposition of restriction 
sought by protestants does not warrant conclusion that such restriction will 
be imposed in subsequent proceedings involving similar commodities. Each 
proceeding must be determined on basis of evidence therein presented. 
Here, proponents have not met their burden of showing that a restriction 
should be imposed. MO-F-7242, R. L. Jones, Inc. & Tex-O-Kan Transp. Co. 
Inc.—Pur. (Por.)—Gulf Southwestern Transp. Co., 3-9-61, Div. 4 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 21822, 
Pacific E. Ry. Co.—Ab t—Por. of San Pedro Line & Long Beach- 
Wilmington Line (Calif.), 3-20-61, Finance Board No. 3. 


To Same Effect: 


F. D. 21458, Portland Term. Co.—Pur. (Por.)—Maine C. R. Co., 2-24-61, 
Finance Board No. 3. 





86. Leases & Operating Agreements 


’ 86.3 Trackage or Operating Agreements 
86.30 Generally 


86.30 Grant of joint usage does not include right for applicant to 
serve any industrial or team tracks diverging from mentioned trackage. 


Rental charge is to be adjusted from time to time as experience in actual 
costs of operation are ascertained. Any modification of agreement will 
require prior approval of Commission. F. D. 21822, Pacific E. Ry. Co.— 
Abandonment—Por. of San Pedro Line & Long Beach-Wilmington Line 
(Calif.), 3-20-61, Finance Board No. 3. 


86.81 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 
4, unless otherwise stated: 


Hudson & M. R. Co., Trustee—Abandonment, etc., bet. Journal Square & 
Hoboken, N. J. & New seek, BB. F.F.. Di BBs, ..cs &, GC ‘s 
3-2-61. (New railroad company, subsidiary of Hudson & Manhattan 
Railroad Company, Hudson Rapid Tubes Corporation, of trackage rights 
over railroad lines of Pennsylvania Railroad Company, lease of prop- 
erty, and operation and joint use of railroad line and terminal incident 
thereto owned and operated by latter.) 


Pacific E. Ry. Co.—Abandonment—Por. of San Pedro Line & Long Beach- 
Wilmington Line (Calif.), F. D. 21322, 3-20-61, Finance Board No. 3 
(Pacific E. Ry. Co. joint use of trackage of Southern Pacific Company 
in Los Angeles County). 
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87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4, unless otherwise stated: 


Portland Term. Co.—Pur. (Por.)—Maine C. R. Co., F. D. 21453, 2-24-61, 
Finance Board No. 3. 


87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Persons Author- 
ized by Div. 4, unless otherwise stated: 


Virginia Stage Lines, Inc-—Merger—Blue Ribbon Lines Corp., MC-F-7706, 
3-23-61, Finance Board No. 1. 


87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4, unless otherwise stated: 


Boston & Rockland Transp. Co.—Pur.—Juliano Bros. Inc. (J. L. Schwartz, 
Trustee), MC-F-7709, 3-23-61, Finance Board No. 1. 

Cc. P. T. Frt. Inc.—Pur.—Maywood Mtr. Exp. Inc., MC-F-7698, 2-23-61, 
Finance Board No. 1. 

Dallas & Mavis Fwdg. Co. Inc.—Pur.—G. M. S. Trucking, Inc., MC-F-7702, 
3-22-61, Finance Board No. 1. 

Food Transport, Inc.—Pur.—Penn-Dixie Lines, Inc. (J. W. Hennessey, 

Trustee), MC-F-7450, 3-20-61, Finance Board No. 1. ‘ 

Gordons Transports, Inc.—Note, F. D. 20801, .... M. C. C. ...., 2-24-61 
(embraced in MC-F-7266). 

Hirschbach, R. C.—Pur.—wW. A. Kimball & Wm. J. Niemoth (E. M. Niemoth, 
Administratrix), MC-F-7711, 3-7-61, Finance Board No. 1. 

Johnson Truck Service, Inc.—Merger—Fox Bros. Inc., MC-F-7692, 2-23-61, 
Finance Board No. 1. 

McClain, Sam—Control; Associated Stor. & Van, Inc.—Pur.—Milt McDowell 
(M. M. Henry, Administratrix) & C. A. McDowell (Sam McClain, Execu- 
tor), MC-F-7736, 3-22-61, Finance Board No. 1. 

Mollerup Van Lines—Pur.—Atherton Transfer & Stor. Co. Inc., MC-F-7684, 
3-21-61, Finance Board No. 1. 

Quinn Frt. Lines, Inc.—Control & Merger—W. A. Stackpole Mtr. Transp. 
Inc., MC-F-7621, 3-21-61, Finance Board No. 1. 

Retail Stores Delivery of R. I. Inc.—Pur.—Delivery Service, Inc., MC-F- 
7710, .... ILC. C. ...., 2-28-61, Finance Board No. 1. 


87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4, unless otherwise stated: 


Jacobs Transfer Co. of Baltimore—Pur.—F. W. Clark, MC-F-7402, 3-14-61, 
Finance Board No. 1. 


Red Star Exp. Lines of Auburn, Inc.—Pur.—A. Cimpi Exp. Lines, Inc. 
(Harry Oropallo, Trustee), MC-F-7244, .... M.C. C. ...., 3-7-61. 


Tamiami Trail Tours, Inc.—Control & Merger—Benton Rapid Exp., MC-F- 
POs «+66 Eee We Ge ccscy eee 
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87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 


Carrier of Property by Another Such Carrier Approved by Div. 4, unless 
otherwise stated: 


Ace Lines, Inc.—I-Go Van & Stor. Co., MC-F-7371, 3-22-61, Finance Board 
No. 1. 


Fox-Smythe Transp. Co.—Merchants’ Transfer & Warehouse Co. Inc., MC- 
F-7676, 2-23-61, Finance Board No. 1. 

Jones, R. L., Inc. & Tex-O-Kan Transp. Co. Inc.—Gulf Southwestern Transp. 
Co., MC-F-7242, 3-9-61. 

87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 


Carrier of Property by Another Such Carrier Denied by Div. 4, unless other- 
wise stated: 


Archie’s Mtr. Frt. Inc.—C. V. Darby, MC-F-7184, 3-23-61, Div. 3. 


Midwest Transfer Co. of Ill.—Pur.—A & A Trucking, Inc. (T. K. Mattimoe, 
Trustee), MC-F-7082, .... M. C. C. ...., 3-20-61. 


Security Stor. & Van Co. Inc. (Ala. Corp.)—Acme Van Lines, Inc., MC-F- 
72 .S. G 61. 








Table of Cases 


* After Index number indicates case is listed but not digested individually. 
NPR indicates decision will not be printed in full. 
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Ace Lines, Inc. Ext.—Mineral Wool (npr) 27.31° 

—Pur. (Por.)—I-Go Van & Stor. Co. (npr-?) 87.23° 
Adley Exp. Co. Debentures (npr-?) 33.23° 
Aero Mtr. Line, Inc. Conversion Proceeding (npr) 05.23, 21.81, 23.40, 27.81°%, 81.10 
Alaska Truck Transport, Inc. v. L. H. Doolittle 17.48, 17.49, 28.36 


Alger, G. F., Co. Ext.—Cement, Monroe County, Mich. (Subs 35, 36) 23.71, 27.32* 
All States Frt. Inc. Ext.—Sealdtanks (embraced in Western Exp. Co. 


Ext.—Same) 27.32* 
Allen’s Corner Garage & Towing Service Com. Car. App. (npr) 24.14, 23.62, 27.31* 
Alterman Transport Lines, Inc. Ext.—Brunswick (Ga.) (npr) 26.74, 27.31° 
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Antietam Transit Co. Inc. Com. Car. App. 23.60, 24.01, 27.22* 


Archie’s Mtr. Frt. Inc.—Pur. (Por.)—C. V. Darby (npr) 


21.50, 21.68, 82.01, 82.51, 82.80, 87.27* 
Arco Auto Carriers, Inc. Ext.—Air Cars (embraced in G. F. Burnett Co. 


Inc. Ext.—Same) 27.31°* 
Arkansas Transport Co. & Patterson Transfer Co. (Lease & Interchange 
of Vehicles by Mtr. Carriers) (Ex Parte MC-43) (npr-7?) 46.70 


Arthur, W. R. & Co. Inc. (Renumbered & Reentitled MC-119642, Sub 1, 
Janesville Auto Transport Co.) Ext.—Fringe States (npr) 


21.72, 21.76, 24.03, 27.41* 
Atchison, T. & 8. F. Ry. Co., see “Petition by” 


B & F Trucking Co. Inc. Conversion Proceeding (embraced in Aero Mtr. 


Line, Inc. Same) (npr) 27.31° 
Black Hills Glass & Mirror Co. v. Chicago, M., St. P. & Pac. R. Co. 
(No. 33350) 62.03, 62.04, 67.69, 74.01, 74.30 


Blacks, see “Various” 
Boston & A. R. Co.—Abandonment of Line bet. Boston & Newton, Mass. 


(npr) 20.14, 29.01, 29.93* 
Boston & Rockland Transp. Co.—Pur.—Juliano Bros. Inc. (J. L. Schwartz, 
Trustee) (npr) 87.13* 


Burnett, G. F., Co. Inc. Ext.—Air Cars (Sub 17) 
20.30, 22.06, 22.76, 22.78, 24.20, 27.31° 


—Muskegon, Mich. (Sub 18) (npr) 26.71, 27.32* 
Bushman, E. F., Broker App. (npr) 21.20, 24.02, 27.73* 
Butler, Raymond, Cont. Car. App. 04.52, 05.20, 23.60, 24.01, 27.32* 
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C & H Transp. Co. Inc. Ext.—Cast Iron & Steel Pipe (npr) 
21.02, 21.72, 22.04, 24.58, 27.81° 


C.P.T. Frt. Inc.—Pur.—Maywood Mtr. Exp. Inc. (npr-7?) 87.13* 
Central & S. Truck Lines, Inc. Ext.—Imported Products (npr) 18.35, 24.01, 27.32° 
Central States Mtr. Com. Carriers—Agreement (Sec. 5a Ap. 33) (npr-7?) 61.32 
Charges, see “Minnesota” 
Chemical Tank Lines, Inc. Ext.—Ind. (npr) 15.16, 24.40, 27.32* 
Chicago, K. & 8. Ry. Co. & New York C. R. Co.—Abandonment, etc., in 
Allegan County, Mich. (npr-?) 29.45, 29.91° 
Chicago, M., St. P. & Pac. R. Co. Equipment Trust Ctfes. (npr-7?) 33.12° 


Chinaware, Earthenware or Stoneware, see “American Freightways Co. 
Inc.,” “Pacific Southcoast Frt. Bur.” 
Cleveland, C. C. & St. L. Ry. Co. & New York C. R. Co.—Abandonment 
bet. Franklin & Trafalgar, Ind. (F. D. 21307); bet. Ostrander & 
Mechanicsburg, Ohio (F. D. 21303) (npr-?) 29.45, 29.91° 
Colonial Refrigerated Transp. Inc. (Del. Corp.) (now retitled Colonial 
Refrigerated Transp. Inc. (Ala. Corp.)) HExt.—Mixed Shipments 


(npr) 27.31° 
Commercial Carriers, Inc. Ext.—Air Cars (embraced in G. F. Burnett Co. 

Inc. Ext.—Same) 27.82° 
Commercial Mtr. Frt. Inc. Note (npr-?) 33.06* 


Contract Rates—Rugs & Carpeting—Amsterdam, N. Y. to Chicago (I & 8 
7250) 02.10, 51.01, 52.0, 53.00, 65.06, 55.14, 55.82, 60.08, 62.01, 67.86, 70.01, 70.80 


Cosco Truck Lines, Inc. Cont. Car. App. (npr) 05.20, 21.72, 24.08, 24.09, 27.41° 
Cosper, W. B., Ext.—Beer (npr) 24.01, 24.30, 27.32° 

Cowan, W. T., Inc. Ext.—Sealdtanks (embraced in Western Exp. Co. 
Ext.—Same) 27.32° 

Dallas & Mavis Fwdg. Co. Inc. Ext.—Air Cars (embraced in G. F. Burnett 
Co. Inc. Ext.—Same) 27.32° 
—Pur.—G. M. 8. Trucking, Inc. (npr-?) 87.13* 

Darling Frt. Inc. Ext.—Sealdtanks (embraced in Western Exp. Co. Ext.— 
Same) 27.32° 
Dealers Transit, Inc. Ext.—Cheektowaga (N. Y.) 21.72, 22.06, 27.31° 
Deaton Truck Line, Inc. v. R. J. Coker (npr) 16.10, 22.00, 22.01 


Denver-Amarillo Red Ball Mtr. Frt. Inc. (now renumbered & reentitled 
MC-2229, Sub 103, Red Ball Mtr. Frt. Inc.) Ext.—Sealdtanks (em- 


braced in Western Exp. Co. Ext.—Same) 27.32° 
Detroit River Tunnel Co. Competitive Bidding Exemp. (npr) 32.62 
De Turris, Emilio, Broker App. (npr) 24.02, 24.11, 24.13, 27.73* 
DiLauro, Edward, Com. Car. App. 21.90, 24.70, 27.21* 
Dixie Transport Co. Ext.—Air Cars (embraced in G. F. Burnett Co. Inc. 

Ext.—Same) 27.32° 


Donaldson Transfer Co. Ext.—Cast Iron Pressure Pipe (npr) 


21.30, 21.72, 22.00, 22.05, 27.31° 
Drugs & Medicines, see “Western Mtr. Tariff Bur. Inc.” 


Dunlap, T. F., Ext.—Prefabricated Houses (npr) 05.20, 24.03, 27.41° 
Dunn Bros. Inc. Ext.—Alaska (embraced in J. O. (Red) Willett Pipe Line 
Stringing Corp. Ext.—Same) 27.31° 
Barthenware, see “American Freightways Co. Inc.,” “Pacific Southcoast 
Frt. Bur.” 
Eklund Bros. Transport, Inc. Com. Car. App. 23.80, 24.44, 26.74, 27.31° 
Etna & Montrose R. Co. Abandonment—Entire Line (Pa.) (npr-?) 29.91° 


Farmers Union Grain Term. Assn. v. Canadian Nat. Rys. (No. 33220) 
18.44, 44.20, 58.04, 60.30, 67.11, 74.01 
Fast Frt. Inc. Ext.—Dunkirk, Ind. (npr) 18.35, 21.72, 24.53, 27.31° 
Fertilizer & Fertilizer Materialse—Indianapolis & Plymouth, Ind. to Wis. 
(I & 8 M-13470) 17.42, 64.11, 67.57 
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Fertilizer—Plymouth & Indianapolis, Ind. to Wis. (No. 33431) (embraced 

in Fertilizer & Fertilizer Materials—Indianapolis & Plymouth, 

Ind. to Wis.) 67.57 
Flemington Transp. Inc. Ext.—Several States (npr) 05.20, 21.02, 21.72, 24.03, 27.41* 
Food Transport, Inc.—Pur.—Penn-Dixie Lines, Inc. (J. W. Hennessey, 

Trustee) (npr) 83.25, 85.01, 87.13* 
Foodstuffs—From Washington, D. C. to Baltimore, Md. (I & S M-13827) 

16.28, 53.41, 55.70, 64.15, 67.80 
Fox-Smythe Transp. Co.—Pur. (Por.)—Merchants’ Transfer & Warehouse 


Co. Inc. (npr) 27.31°%, 87.23* 
Gallo, Tom, Com. Car. Grandfather App. (embraced in M & G Produce 

Carriers Inc., Same) 27.31* 
General Commodities, see “United Parcel Service, Inc.” 
Georgetown R. Co. Inc. Note (npr-?) 33.21° 
Gibbon, E. C., Ext.—Tall Oil Products 20.30, 22.53, 27.31° 
Gordons Transports, Inc.—Control & Merger—England Bros. Truck Line, 

Inc. 83.20, 83.32, 84.11, 85.12, 85.30, 85.32, 87.13° 
Gordons Transports, Inc.—Note (embraced in Same—Control & Merger— 

England Bros. Truck Line, Inc.) 33.53° 
Great N. Pac. & B. Lines, Inc. Stock (npr-?) 33.51° 
Great N. Ry. Co. Equipment Trust Ctfes. (npr-7?) 33.12* 


Greenleaf Mtr. Exp. Inc. Ext.—Latex, Louisville, Ky. to Mich. (npr) 
21.54, 24.18, 24.30, 27.32* 
Green River Steel Corp. v. New York, N. H. & H. R. Co. (No. 33430) 
62.04, 67.61, 70.05 


Hanson, G. A., Ext.—Wis. (npr) 27.31* 
Harris, J. F., Ext.—Detroit, Mich. (npr) 05.20, 21.22, 24.03, 27.41* 
Harrison, E. P., Ext.—Boats (npr) 24.01, 24.10, 27.32° 
Hatch, W. S., Co. Ext.—Georgetown (Id.) 24.18, 27.31* 
—Louviers, Colo. (npr) 21.02, 24.15, 26.71, 27.31* 
Hearing Tank Lines, Inc. Ext.—Tall Oil Products (embraced in E. C. 

Gibbon Ext.—Same) 27.32° 
Heavener, Guy, Inc. Ext.—Seed (npr) 24.10, 26.71, 27.32° 
Heavy Haulers, Inc. Ext.—Cast Iron & Steel Pipe (embraced in C. & H. 

Transp. Co. Inc. Ext.—Same) (npr) 27.31° 
Herr, B. H., Ext.—Grass Stop (npr) 24.01, 24.30, 26.71, 27.32° 
Hirschbach, R. C.—Pur.—W. A. Kimball & Wm. J. Niemoth (E. M. 

Niemoth, Administratrix) (npr-?) 87.13* 
Hofer, J. V.—Investigation of Operations 05.90,05.93, 16.24, 28.36 


Hours of Service, see “Qualifications & Maximum,” etc. 
Hudson & M. R. Co. Trustee—Abandonment, etc., bet. Journal Square & 


Hoboken, N. J. & New York, N. Y. 29.45, 29.98%, 80.01, 86.31° 
Hyder, Clay, Trucking Lines, Inc. Ext.—Dairy Products (npr) 24.10, 26.71, 27.32* 
—Seafoods (npr) 24.68, 27.31° 
International Transport, Inc. Ext.—Lumber (npr) 22.55, 24.53, 26.76, 27.31* 
Jacobs Transfer Co. of Baltimore—Pur.—F. W. Clark (npr) 84.30, 87.17* 
Janesville Auto Transport Co., see “Arthur, W. R. & Co.” 
Johnson Mtr. Lines, Inc. Stock, etc. (npr) 33.53° 
Johnson Truck Service, Inc.—Merger—Fox Bros. Inc. (npr-?) 87.13° 
Jones, R. L., Inc. & Tex-O-Kan Transp. Co. Inc.—Pur. (Por.)—Gulf South- 
western Transp. Co. (npr) 83.02, 83.10, 83.92, 85.33, 87.23° 
Jones Truck Lines, Inc. Ext.—Sealdtanks (embraced in Western Exp. Co. 
Ext.—Same) 27.32° 
Joyce Trucking Co. Ext.—Acids & Chemicals (npr) 26.71, 27.32* 
Kansas City S. Ry. Co. (Rules, Standards & Instructions for Installation) 
(Ex Parte 171, Sub 3) 17.01, 46.50 
Kendrick Cartage Co. Ext.—Terre Haute (npr) 24.16, 27.41° 
Kenosha Auto Transport Corp. Ext.—Compressors & Drilling Machines 


(npr) 24.55, 27.31° 
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Lauro, see “DiLauro” 
Lease & Interchange of Vehicles by Mtr. Carriers, see “Arkansas Trans- 

port Co. & Patterson Transfer Co.” 
Lipsman-Fulkerson & Co. Com. Car. Grandfather App. 

04.03, 20.40, 20.438, 21.19, 27.32° 

Logan, J. T., Ext.—Pulpboard (npr) 05.20, 24.01, 24.03, 26.74, 27.42* 
Louisville & N. R. Co.—Abandonment bet. Fayetteville & Lewisburg, 

Tenn. 29.31, 29.40, 29.41, 29.44, 29.45, 29.91° 
Louisville & N. R. Co. Equipment Trust Ctfes. (npr-7) 33.12* 


M & G Produce Carriers, Inc. Com. Car. Grandfather App. 20.40, 27.31° 
M. & R. Transp. Co. Inc. Ext.—Sealdtanks (embraced in Western Exp. 
Co. Ext.—Same) 27.32° 
Marcus, Nathan, Ext.—Nassau, Suffolk, Westchester Counties, N. Y. (npr) 
21.72, 23.63, 27.41° 


May, Clarence & Scott Pearson Ext.—Prefabricated Bldgs. (npr) 24.77, 27.31° 
Mayflower Coach Corp. Ext.—Charter Operations from Dutchess County, 
N. Y. (npr) 04.80, 21.92, 24.01, 24.11, 27.22* 


McClain, Sam—Control; Associated Stor. & Van, Inc.—Pur.—Milt McDowell 
(M. M. Henry, Administratrix) & C. A. McDowell (Sam McClain, 
Executor) (npr-?) 87.13* 
McDuffee Mtr. Frt. Inc.—Control—Arnold Ligon Truck Line, Inc. 
81.73*, 82.30, 82.82, 84.34 


McRay, A. B., Ext.—Dairy Products (npr) 23.60, 24.03, 27.42* 
Menotti, Fred & M. M. Higginbotham Ext.—Memphis, Tenn.—West Plains, 

Mo. (npr) 23.05, 24.58, 24.60, 27.31* 
Mercury Produce Exp. Ltd., Com. Car. App. (npr) 23.62, 24.64, 24.76, 27.31° 


Metals, Noibn, or Metal Alloys, see “Traffic Exec. Assn.” 
Midwest Coast Transport, Inc. Ext.—Oregon (formerly embraced Same— 


Ft. Atkinson, Wis.) (npr) 24.01, 24.78, 27.31%, 28.33 
Midwest Transfer Co. of Ill.—Pur.—A & A Trucking, Inc. (T. K. Mattimoe, 
Trustee) 83.35, 83.40, 85.30, 87.27° 


Minnesota Intrastate Frt. Rates & Charges (No. 33051) 
17.43, 62.01, 64.07, 75.02, 75.09 
Modifications of Systems or Devices, see “New York C. R. Co., Pa. R. Co. 
BS-Aps. 14729, 14730” 


Mollerup Van Lines—Pur.—Atherton Transfer & Stor. Co. Inc. (npr-?) 87.13* 
Montpelier & B. R. Co. Stock (npr) 33.45* 
Motor Cargo, Inc. Ext.—Sealdtanks (embraced in Western Exp. Co. Ext.— 

Same) 27.32° 
Motorway Corp. Ext.—Middleville, Mich. (npr) 26.43, 27.32° 
Murphy, Raymond, Cont. Car. App. (npr) 05.20, 21.72, 24.08, 27.41° 


Nebraska Ill. Colo. Exp. Inc. Com. Car. Grandfather App. (npr) 
20.40, 20.41, 20.43, 27.31° 
New York C. R. Co.—Abandonment bet. Tropic & Rendville, Ohio (npr-7?) 


29.45, 29.91° 

New York C. R. Co., Grand T. W. R. Co. BS-Aps. 14729, 14730 (Modifica- 
tions of Systems or Devices) 46.40 

New York, N. H. & H. R. Co.—Abandonment (Por.)—Pomfret-Putnam, 
Conn. 29.10, 29.45, 29.50 


Newsprint Paper from Tenn. & Ala. to Houston, Texas (I & S 7144) 
55.62, 67.65, 70.81, 71.30 


Oleomargarine—Ohio to Conn. & Mass. (I & S M-13877) 
16.28, 16.52, 22.81, 55.83, 67.81 


Pacific E. Ry. Co.—Abandonment bet. Huntington & Newport Beaches, 
Calif. (npr-7?) 29.45, 29.91* 

—Abandonment—Por. of San Pedro Line & Long Beach-Wilmington 
Line (Calif.) (npr) 27.11%, 29.91*, 85.41, 86.30, 86.31° 
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Pacific Intermt. Exp. Co. Ext.—Portland-Burley (Wash., Ore., Id.) 
21.02, 25.00, 25.07, 25.08°, 25.40 


v. M & M Oil & Transp. Inc. 05.90, 05.92, 16.29, 28.36 

Pacific Mtr. Trucking Co., a Corp. (embraced in Same Ext.—Oregon) 27.31° 
Ext.—New Mtr. Vehicles to Additional Nev. Points (embraced in 

Same—Oregon) 27.41° 


Pacific Mtr. Trucking Co. Ext.—Oregon; New Mtr. Vehicles Raymer, Calif. 

to Ariz.; Automobiles—Calif. Assembly Plants to 7 Western 

States (Subs 34, 36, 87) 22.76, 27.42° 
Pacific Southcoast Frt. Bur. (RR. Or. 1206) (npr-?) 53.82 
Paper, see “Newsprint,” “Printing” 
Parkhill Truck Co. Ext.—Alaska (embraced in J. O. (Red) Willett Pipe 


Line Stringing Corp. Ext.—Same) 27.81° 
Patterson Transfer Co., see “Arkansas Transport Co.” 
Peake, Ray, Ext.—E. Colo. (npr) 24.11, 24.19, 24.44, 27.32° 
Pennsylvania R. Co. RS&I-Ap. 879 (Rules, Standards & Instructions for 
Installation) 46.10 
Pennsylvania-R. 8. Lines—Discontinuance of Passenger Service bet. 
Hammonton & Camden-Clementon, N. J. (npr) 29.03, 29.45 
Petition by Atchison, T. & 8. F. Ry. Co. for Proper Construction of Tariff 
Class. of “Autoclaves” (No. 33418) 16.52, 52.08, 52.70, 68.10, 66.61 
Portland Term. Co. Bonds, etc. (npr) 33.01%, 33.43* 
—Pur. (Por.)—Maine C. R. Co. (npr) 85.41, 87.11°* 
Printing Paper—South Brewer, Maine to Md., Pa. D. C. & Del. (I & S 
M-13913) 16.52, 65.83, 64.11, 67.65 


Public Service Coordinated Transport Ext.—Mystic, Conn. (npr) 26.73, 27.21° 
—Plainfield, N. J. (embraced in Suburban Transit Corp. Ext.—Same) 
(npr) 27.22° 


Qualifications & Maximum Hours of Service of Employees of Mtr. Car- 
riers & Safety of Operation & Equipment (Ex Parte Or. MC-40) 


(npr-?) 46.70 
Quinn Frt. Lines, Inc.—Control & Merger—W. A. Stackpole Mtr. Transp. 
Inc. 32.22, $2.14, 82.35, 85.30, 87.13° 
—Securities (embraced in Same—Control & Merger—W. A. Stackpole 
Mtr. Transp. Inc.) 33.53° 


Railway Exp. Agency, Inc. Ext.—Detroit, Mich.-Cincinnati, Ohio, Sub 1503 
(npr) 18.57, 21.77, 27.31° 
—Newport, Vt.; White River Jctn. Vt.; Boston (Subs 1577, 1594, 1595) 
21.70, 21.77, 27.31° 
Rates, see “Contract,” “Minnesota” 
Rates, Released, see “American Freightways Co. Inc.,” “Chinaware,” 
“Drugs & Medicines,” “General Commodities,” “Pacific Southcoast 
Frt. Bur.,” “Traffic Exec. Assn.,” “United Parcel Service, Inc.,” 
“Western Mtr. Tariff Bur.” 
Red Ball Mtr. Frt. Inc. Ext.—Sealdtanks (MC-2229, Sub 97) (embraced 


in Western Exp. Co. Ext.—Same) 27.32°* 
—Sealdtanks (MC-2229, Sub 103), (embraced in Western Exp. Co. Ext. 

—Same), see also Denver-Amarillo Red Ball Mtr. Frt. Inc. 27.32* 

Red Crest Exp. Inc., Cont. Car. App. (npr) 05.20, 24.10, 27.42* 
Red Star Exp. Lines of Auburn, Inc.—Pur.—A. Cimpi Exp. Lines, Inc. 

(Harry Oropallo, Trustee) 80.20, 83.30, 87.17° 


Restriction to Through Routes—Thunderbird Transp. Co. Inc. (No. 33244) 
16.20, 54.14, 54.80, 60.40, 68.20 


Retail Stores Delivery of R. I. Inc.—Pur.—Delivery Service, Inc. 80.80, 87.13° 
Roadway Exp. Inc. Ext.—Sealdtanks (embraced in Western Exp. Co. Ext. 

Same) 27.32° 
Robinson, Joe, Com. Car. Grandfather App. (npr) 20.40, 21.21, 37.31° 


Routes, see “Restriction to” 
Rulemaking, see “Uniform Sys. of Accts.” 
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Rules, Standards & Instructions for Installation, etc., see “Kansas City 
8. Ry. Co., Ex Parte 171, Sub 3,” “Pennsylvania R. Co. RS&I-Ap. 
879” 
Russo, Frank, Conversion Proceeding (npr) 21.81, 27.31° 


Saldutti, P. & Son, Inc. Conversion Proceeding (npr) 05.23, 20.08, 21.02, 21.81, 27.31* 
Sanford & E. R. Corp.—Abandonment, Entire Line (Maine) (npr) 
29.82, 29.50, 29.81, 29.91° 


Scott-Dale Corp. Cont. Car. App. (npr) 05.20, 23.40, 24.038, 27.41° 
Security Stor. & Van Co. Inc. (Ala. Corp.)—Pur. (Por.)—Acme Van Lines, 

Inc. 80.20, 83.10, 83.25, 85.30, 87.27* 
Security Van Lines, Inc., see “Security Stor. & Van Co. Inc.” 
Shawcross, L. R., Com. Car. Grandfather App. (npr) 20.40, 22.17, 27.81* 
Sheiman, Sam, Frt. Fwdr. Permit Transfer (npr-7?) 28.10 
Shippers Service, Inc. Ext.—Dubuque, Iowa 24.30, 27.41* 
Simpson, L. W.—Investigation & Revocation 16.35, 22.00, 22.01, 22.61, 28.36 
Skagit Valley Trucking Co. Inc. Ext.—Calif. (npr) 24.01, 27.32* 
Sloan’s Moving & Stor. Co. Ext.—Ill. Points (npr) 15.16, 21.02, 27.31° 
Smith, C. D., Co. Com. Car. Grandfather App. (npr) 16.10, 20.40, 21.21, 27.31° 
Soo-Security Motorways, Ltd. Ext.—Pembina, N. Dak. 02.25, 23.68, 27.31° 
Southern Mtr. Exp. Inc.—Modification of Ctfe. 21.00 


Southern Pac. Co.—Abandonment bet. Rockfield & Friant, Calif. (npr-7?) 
29.45, 29.91° 
Southwest Frt. Lines, Inc. Ext.—Sealdtanks (embraced in Western Exp. 


Co. Ext.—Same) 27.32° 
Spokane, P. & 8S. Ry. Co. Bonds (npr-?) 34.30 
Stauffer Chemical Co., Consolidated Chemical Industries Div. v. Fort 

Worth & D. Ry. Co. (No. 33413) 60.10, 64.01, 67.54, 74.30 
Stinger, Philip, Inc. Ext.—Wilmington (Del.) (npr) 05.20, 21.59, 24.03, 27.41° 
Stoneware, see “American Freightways Co. Inc.,” “Pacific Southcoast Frt. 

Bur.” 

Strickland Transp. Co. Inc. Ext.—La. Routes 28.24 
Sturgeon, A. W. & Harry Meeker Ext.—Wheat Bran, Wheat Mixed Feed 
& Other Commodities 04.03, 05.22, 16.80, 23.60, 27.32° 


Suburban Transit Corp. Ext.—Plainfield, N. J. (npr) 16.69, 24.54, 24.79, 26.73, 27.22* 


Tamiami Trail Tours, Inc.—Control & Merger—Benton Rapid Exp. 
18.33, 32.91, 82.15, 82.30, 84.30, 87.17* 
—Notes (embraced in Same—Control & Merger—Benton Rapid Exp.) 33.54* 
Taylor Heavy Hauling, Inc. Ext.—<Air Cars (embraced in G. F. Burnett 


Co. Inc. Ext.—Same) 27.32* 
Terminal Transport Co. Inc. Ext.—Sealdtanks (embraced in Western Exp. 

Co. Ext.—Same) 27.32* 
Texas & N. O. R. Co.—Abandonment (Por.)—Yoakum Subdivision (Tex.) 

(npr-7?) 29.45, 29.91° 
Traffic Exec. Assn.-E. Rs., S. Class. Com., W. Class. Com. & Illinois Frt. 

Assn. (RR. Ors. 1185, Amend. 5; 1201) (npr-?) 53.82 
Trans-Cold Exp. Inc. Ext.—Frozen Foods 24.53, 24.75, 27.31° 
Transcon Lines, Alternate Route—Oklahoma City, Okla. to Albuquerque, 

N. Mex. (npr) 16.69, 25.07, 25.09%, 25.42 

Securities (npr-7?) 33.70° 
Truckway Service, Inc. Ext.—Great Lakes Region (npr) 24.10, 27.41* 


Turris, see “De Turris” 


Uniform Sys. of Accts. for R. Cos. (No. 32153, Notice of Proposed Rule- 


making) (npr-?) 37.50 
United Parcel Service, Inc. (RR Or. MC-468) (npr-?) 53.82 
United Transports, Inc. v. Gulf Southwestern Transp. Co. 21.72 


Various Blacks—Kans. & Okla. to Ariz. & Calif. (I & S M-13742) 665.81, 64.15, 67.52 
Virginia Stage Lines, Inc.—Merger—Blue Ribbon Lines Corp. (npr-7?) 87.12* 
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Wadley, S. Ry. Co. Abandonment—Entire Line (Ga.) (npr-7?) 29.91° 
Wales Trucking Co. Ext.—Cast Iron & Steel Pipe (embraced in C & H 

Transp. Co. Inc. Ext.—Same) (npr) 27.31° 
Watkins Mtr. Lines, Inc. Note (npr) 31.21, 31.22, 32.90, 33.23* 
Watkins Mtr. Lines, Inc. Notes (embraced in Same, Note) (npr) 33.13* 
Western Exp. Co. Ext.—Sealdtanks 18.41, 21.62, 21.73, 22.01, 22.05, 49.10, 27.32* 
Western Mtr. Tariff Bur. Inc. (RR. Or. MC-467) (npr-7?) 53.82 
Willett, J. O. (Red), Pipe Line Stringing Corp. Ext.—Alaska 21.40, 27.31* 
Wilson Stor. & Transfer Co. Ext.—Sealdtanks (embraced in Western Exp. 

Co. Ext.—Same) 27.32* 
Wyatt, J. K., Ext.—N. Car. (npr) 24.14, 26.71, 27.32* 
Yeary Transfer Co. Inc. Grandfather App. 04.03, 18.31, 20.40, 27.31* 
Yellow Transfer Co. of Tampa, Inc. Com. Car. App. (npr) 23.62, 27.31° 


Yellow Transit Frt. Lines, Inc. Ext.—Sealdtanks (embraced in Western 
Exp. Co. Ext.—Same) 27.32° 











List of New Members * 


Jacob P. Billig, Crimm and Postell, 1375 Peachtree Street, N. E., Suite 693, Atlanta 9, 
Georgia. 


James B. Blair, Crouch, Jones, Blair & Cypert, Post Office Box 440, Springdale, 
Arkansas. 


Kenneth F. Burke, Supervisor, Construction Department, Dairyland Power Coop- 
erative, 2615 East Avenue South, La Crosse, Wisconsin. 


Richard B. Cutshall, 464 Hoodridge Drive, Pittsburgh 34, Pennsylvania. 


John H. Doeringer, Illinois Central Railroad Company, 135 East 11th Place, Chicago 
5, Illinois. 


Francis M. Dowling, Rail Analyst, Research Committee, Southwestern and Western 
Trunk Line Railroads, Room 1032, 915 Olive Street, St. Louis 1, Missouri. 


Linn J. Firestone, Firestone, Fink, Krawetz, Levy & Miley, 60 East Fourth Street, 
St. Paul 1, Minnesota. 


Vivien E. Gray, Traffic Manager, Inland Cold Storage Company, Inc., Post Office 
Box 766, Packers Station, Kansas City, Kansas. 


James C. Ingwersen, Law Department, Union Pacific Railroad Company, 727 Pittock 
Block, Portland 5, Oregon. 


Robert M. McKay, R. D. No. 3, Box 193, Brewster, New York. 


Duane F. Semon, Consultant, Traffic, General Electric Company, 570 Lexington 
Avenue, Room 809, New York 22, New York. 


MEMBERSHIPS RESUMED 
John E. Laedlein, 10429 Westover Street, Detroit 4. Michigan. 


Samuel Rubenstein, Assistant to Freight Traffic Manager, Rates, Chicago and North 
Western Railway Company, 275 East Fourth Street, St. Paul 1, Minnesota. 





* Elected to membership April, 1961. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


A. Robert Bamonté, Chairman, Assistant Manager, Commerce 
Bureau, New York Central System, 466 Lexington Avenue, New York 
17, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


James H. Sweeney, Chairman, Traffic Manager, Hussmann Refrig- 
erator Company, P. O. Box 400, Haddonfield, New Jersey. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 


Meets third Thursday of each month, September through May, at 
8:00 p. m, Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such “9 must conform to the constitution and bylaws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pages io of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member. 
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District of Columbia Chapter 


John C. Bradley, Chairman, Rice, Carpenter and Carraway, 618 
Perpetual Building, Washington 4, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 


Pittsburgh Chapter 


Dwight L. Koerber, Chairman, Executive Secretary, The Coal Traffic 
Bureau, 1011 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 

Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


James F. Nolan, President, Vice President of the Wolverine Express, 
Inc., 1901 Train Avenue, Cleveland 13, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


James E. Lewis, Jr., President, Assistant to Director of Traffic, 
Reynolds Metals Company, Reynolds Metals Building, Richmond 19, 
Virginia. 

Carolina Chapter 


W. L. Murph, Jr., Chairman, Manager, Cannon Mills Traffic De- 
partment, 101 West First Street, Kannapolis, North Carolina. 


District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


Charles E. Martin, Chairman, Assistant General Freight Agent, 
Atlanta & West Point Railroad, Georgia Railroad and Western Railway 
of Alabama, 4 Hunter Street, S. E., Room 105, Atlanta 3, Georgia. 


Alabama Chapter 


Carl F. Fischer, III, Chairman, Traffic Manager, Malone Freight 
Lines, Inc., P. O. Box 392, Birmingham, Alabama. 
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District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 


District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Harold E. Spencer, General Chairman, Belnap, Spencer, Hardy & 
Freeman, One North LaSalle Street, Chicago 2, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Richard E. Johnson, President, Sales Representative, Consolidated 
Freightways, 2520 Broadway, N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


George T. Brewer, Jr., Chairman, Assistant General Traffic Man- 
ager, A. O. Smith Corporation, P. O. Box 584, Milwaukee 1, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Westward Ho Restaurant, 4929 West Greenfield Avenue, Mil- 
waukee, Wisconsin. Dinner at 6:30 p. m. Out-of-town members are 
cordially invited. 


District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Harold M. Sandhaus, President, 1295 West 71st Terrace, Kansas 
City 14, Missouri. 

Meets 6:30 p. m., on the first Wednesday during February, June, 
September, November and December at the Advertising & Sales Execu- 
tives Club, 913 Baltimore, Kansas City, Missouri. April meeting at 


St. Joseph, Missouri. Out-of-town members are cordially imvited to 
attend these meetings. 


St. Louis Chapter 
Roy C. Bell, Chairman, Agent, Illinois Central Railroad Company, 
408 Pine Street, St. Louis 2, Missouri. 
Meets: Third Friday of each month at 12:15 p. m. except July and 


August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 
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District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 
George T. Thomas, Chairman, Service Pipe Line Company, Post 
Office Box 1979, Tulsa, Oklahoma. 
District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
Sabine Area Chapter 
John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 
C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Fort Worth 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 


and November. 
South Texas Chapter 

Joe G. Fender, Chairman, Attorney, 1121 Melrose Building, 
Houston 2, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Howard D. Hicks, Chairman, 3333 South Grape Street, Denver 22, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Robert G. Gleason, Chairman, Richfield Oil Corporation, 2326-6th 
Avenue, Seattle, Washington. 

Meetings are held on third Wednesday of each month at the 
Wilsonian Hotel, East 47th and University Way, Seattle, Washington, 
at 6:00 p.m. Members of other Chapters are cordially invited to attend. 

Portland, Oregon, Chapter 

William L. Bush, Chairman, Traffic Representative, Standard Oil 
Company of California, P. O. Box 950, Portland 7, Oregon. 

Meets: Second Tuesday of each month for lunch, except summer 
vacation months. Out-of-town members are cordially invited. 
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District 16—California, Nevada and Arizona 
San Francisco Region Chapter 


Gustav E. Lowe, Chairman, Manager, Rates, Kaiser Aluminum & 
Chemical Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Willard N. Johnson, Chairman, Western Division Manager, Watkins 
Motor Lines, Inc., 1625 South Alameda Street, Los Angeles, California. 

Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on ym Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the Hi Author: European 
Coal and Steel ety, Luxembourg, on October 10, 1958 .... 

* Code of Ethics for 1. C. C. Practitioners ..............:csssssss0 sinhlleillesinmsicanneativctings 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 
l Decisions (printed and unprinted) from January 1951 through 
January 1955 ............... seaeosnrnionmetiiinesinpearumseyiemerintsninmsramsctaasaiianaitenciainaiiansaasin 

1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February 
1955 through Jamuary 1956 ou... ececsesseseseseeeeseees atesigiinicemmerianmieanies 

Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 

* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland .................:eccccssscsssseesesssseeesesnseess 

* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 

Erepased by Warren H. Wagner. 1959 Revision prepared by Robert B. 

IER ORE Er Ee 

Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This manual, ——— March 1960, consists of two parts. Part I, De- 
scription and Evaluation of Sources of Information, containing ten sec- 
tions: The Laws and Regulations; I. C. C. Reported Decisions; Reporting 
of Court Decisions; Digests; Legal Encyclopedias; Citators; Miscellane- 
ous Reference Publications; Periodical Literature and Miscellaneous 
Sources of Information. Part II, Research Procedure is comprised of two 
sections: Methods of Searching for Transportation Information, and 
UE (0 IEE CPI... con nsescanisnsancemessiepueusimelparpeuanveseesppesancins 

*Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special gy _ Prepared by Specialists 

. Practice and Procedure .......... 








8: RR ee ETE S AN NM RE AE 
1955 Supplement to Abstracts of Supreme Court Decisions, W. my 
This Supplement brings up to date the original book of bstracts. 
It covers the period 1953 through Jume 1956 o.oo... cccssesssssseestesneeneeneenseeneene 


*Companion Works. 
Pamphlets Temporarily Out of Print 


Cost and Value of Service in Ratemaking for Common Carriers. 
Relief from 4th Section of the Interstate Commerce Act. 


15.00 


15 


Interstate Commerce Commission—Organization, Assignment of Work and Func- 


tioning of Major Activities: Chart, as of January 1, 1959. 
Pamphlet (companion work to chart). 








